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TntroduBory Dtfcourfe. 

TH E la-ft Courfe of Ledures was employed in explaining thofc 
deeds and diligences which regulate and affedl the property of 
moveables, and the pradice of Scotland with refpefl to them; and 
we gave that fubjedl the preference, becaufe it is upon fuch deeds 
that young gentlemen in our profeflion are always at firft em[Jloyed« 
"We now enter upon the capital branch of our practice, the Rights 
of Heritable Property; and we (hall endeavour to give the hiftory of 
their origin, and their principles ; to trace them in their progrefs 
through the intervening ages, and mark the variations they have 
Vol. II, A undergone. 
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undergone, till we arrive at the conftitution of the titles to land, and 
other real eftates, as prefently eftabliflied. Although, at firft view, 
the inquiry promifcs no other than a dull entertainment, we hope it 
will not prove difagreeable. The want of objeds grateful to fancy 
will be fupplicd by neceflary information ; and if ornamental flowers 
are not frequent upon thie road, ufeful plants will every where be 
found. 

The very firft approach to the art of conveyancing difcovered, that 
there was a capital defedb in the method of ftudying it, difguftful to 
every perfon who wifhed to find in his profcflion employment for 
the mind, and to be attached to it upon the principles of fcience. 
The firft book we are taught to look up to for inftrudion, is that 
large colledlion of forms, laborioufly put together by Mr Dallas of 
Sc Martin in the laft century. We are defired to view this vaft opake 
body almoft without tlie aid of light. Mr Dallas himfelf thought he 
did a great deal, and his brethren are no doubt very much indebted 
to him, for having put together fuch a large and varied colledion 
under certain general heads : But, if we want to know from whence 
thefe forms originated ; whether they arofe from our own laws and 
ufagcs, or were borrowed from our neighbours ; at what period, or 
from what emergency of circumftances thefe writs became neceflary; 
what were the firft and primitive forms in which they appeared ; or 
at what period of our law, or advancement in our manners, they 
came to be lengthened out to the fhape they are found in; what 
parts of them, of confequence, are efl^ential, and what are of lefler 
moment, or of mere form, the refearch from the work iifelf would 
be vain. Mr Dallas does not feem to think that thefe explanations 
weie in any degree required of him. ^ Let lio man,' fays he, * fo 

* far deceive hirnfelf, as to conclude that fpeculative knowledge, or 

* theory, without the practical, will ever make a complete penman: 

* But by the method taken, a man, by education, may attain to more 

* knowledge in two, than formerly in fcven years.* Now, what is 

the method our author here alludes to? It is no other than a 

drudgery 
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drudgery more tedious and difgufting than is to be found in the ac- 
^uifition of the lowed art in which mankind are employed. la 
every one of thcfe, a degree of ingenuity is at leafl requifiie j but 
here no exertion is required, except that puerile one of copying a 
part of one ftylc into another, mutatis mutandis. The mind revolts 
at condeicending to fuch low and ilerile application ; and the young 
Writer is thu5 forced to depend upon the fure, but tardy miftrefs, 
experience, for that limited portion of knowledge which is juft ne- 
ceflary to carry him decently through his bufinefs. Suppofing a 
pcrfon to fummon up fufficient courage and patience to look thefe 
forms in the face^ to feparate the ufeful from the ufelefs, the old 
from the new, and obtain a maftery over thecn, and the language in 
Tirhich they are compofed, the firft difficulty he meets with is a num- 
ber of clauses, of forms, and of technical terms, which have no vi- 
fible relation to any law, cuftom, or ufage, difcoverable either in our 
]aw books or our practice* It is with aftonifhment he finds, that 
our fyftematic lawyers, the only fources of knowledge to which we 
are taught to apply, afford little or no inftiudion relative to the hif- 
tory, the progrefs, or the import, of the common writs and forms^ 
belonging to the jurifprudence ihey profefs ; yet certain it is, that 
thefe ilyles have been, and ftill ought to be, the foundation, and the 
mofl aflured records of the common law of the kingdom* If we go 
a ftep farther back, to the more ancient deeds of a century or two 
preceding, we find curfelves altogether in a ftr^nge country. The 
flyles, the ceremonies, the manners, and the laws, to which thefe 
deec's hav^ related, are fo extremely different from what we arc now 
acquainted with, that we fliould never have fufpcdted the one (o 
have been ever produced from, or fuccceded by, the other. Nay, 16. 
requires the moft intenfe application to be able to difcover thofe hid- 
den relations and analogies which give evidence of their having be- 
longed to the fame country, or the fame people. Although our hif- 
tory acknowledges no revolution in the kingdom; although no Dane 
or Normaa ever trampled upon the conflitution of thislittlc country, 

A a or 
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-or commancled its laws to give place to a foreign jurifprudcnce, yet^ 
without conqueft, and without force, a revolution, almoft total, has 
certainly taken place in the laws and cuftoms of Scotland ; a revolu- 
tion which has been attended with effedts equally fubverfive of the 
common law and ufages of our anceftors, as the Norman conqueft 
proved of thofe of the Anglo-Saxons. To this revolution, though 
not a fudden one, are to be imputed the capital differences which 
now exift between the laws of England and Scotland, which, both 
in principles and in practice, were originally the fame. 

The fame revolution is to be charged with that remarkable diffe- 
rence in the mode of treating the fcience, in the works of the lawyers 
of England, and in thofe of Scotland. The former carefully build 
every part of their fuperftrudlure, either upon the common or ftatutc 
law of their country. The common or municipal law confifted of 
thofe confuetudes which had regulated their anceftors for ages, and 
which were, and continue to be, the glory of their nation. But 
where did their great lawyers feek for the certainty of thefe confue- 
tudes ? Every one of them concurs in declaring that he fought it in 
the words and forms of ancient deeds ; in the ceremonies which 
exifted relative to thofe deeds; in the public records ; and in that 
beft of guides, the Regijlrum Bre^inm; the colledlion of brieves 
which had, beyond all other record, iffued in virtue of the common 
law, and of confequence afforded the fureft evidence of its import. 
Ranulphus de Glanville, Chief Juftice of England under Henry II. 
who is allowed to be the firft who publiflied a fyftematic treatife up- 
on the laws of that kingdom, is careful, fo often as he treats of a 
particular plea, or ground of law -upon which an adtion can be found- 
ed, to give and to explain a copy of the brieve which was to be ta- 
ken out from Chancery upon that occafion ; fo that every book has 
a fuit of brieves and forms of writs relative to iifelf; and, indeed, of 
thefe common law writs, with the procefs upon them, the work it* 
felf piincipally confifts. What is the famous treatife of Judge Little- 
ton upon tenures, the corner- ftonc of the comijion law of England, 

but 
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but a fimple commentary upon the words aod formulas of grants, 
feofmeots, and other iiiftruments and aflurances of the land proper- 
ty of the kingdom at that time ? And what is the celebrated work 
of Lord Coke, but a commentary and enlargement of what was dc- 
liv«ed by the old judge Littleton; an explanation of every technical 
Of antiquated term ; a hiflory of the progrefs and alterations which 
thefe deeds and aflurances have undergone fuice the days of Little- 
ton ; and an iUuftration of each circumftance neceflary to conne<St 
the elder laws with the later jurifprudence, and to account for the 
one upon t-he principles of the other. It is unneceffary to multiply 
iuftancee of a fad fo well known. There is not an Englifti writer 
cf confequence to be found, from Glanville to Blackftone, who does 
not build upon forms, who docs not keep them ever in his eye, and 
who does not carry the learning and the pra£tice of writings, whe- 
ther judicial or voluntary, along with the theory of the law* 

Let lis now turn to the law of Scotland, and its writers. The 
Englifh had their Glanville in the end of the 12th century: We 
have no author of a known or certain name till about four hundred 
years afterwards, 1. e. till the days of Sir James Balfour, Sir John 
Skene, and Sir Thomas Craig, whofe works appeared about the be- 
ginning of the i*j\X\ century. Sir John Skene only collefted and 
publiflied a number of treatifes from the MSS. then in circulation, 
part of which were confulered as authoritative ; the remainder being 
the works of anonymous authors, compofed upon particular branches 
of our law and pra£Uce, for their own amufement or inftrudion. 
Of thefe Sir John Skene publilhed no more than he thought proper. 
This country, however, will ever be indebted to him for his labours. 
His notes upon the Regiam Majedatem, and the flatutes of our el* 
der Princes, bear eWdencc of a knowledge in the ftatute laws of 
England, fuperior to what any of our lawyers have difcovered fince 
that time. He has marked the analogies of our flatutes, and feveral 
of our cuftoms, with ingenuity and precifion, while his treatife dc 
Verborum Significaiione, exhibits an acquaintance with the antiqui- 
ties 
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ties of his country, which feem to have been afterwards totally ne- 
gleded. That little gloflary keeps its ground among foreign antr- 
quarieSt and was alt that we had to fet up againft a Camden, a Scl- 
den, and a Spelman. In doing this juftice to Sir John Skene, we muft^ 
at the fame time, obferve, that he has left a number of trads ur* 
publifhed, which would have been of the greateft ufe in illuftrating 
the hiftory and the forms of our law. With regard to forms them- 
felves, he has given us none but a few of the brieves which belong 
to, the Regiam Majeftatem, and thefe neither in order nor complete. 
Of ancient deeds, there is only one or two to be found in his book 
de Verborum Significatione. This condu^ in a lawyer who had a 
natural tafte for antiquity, clearly indicated that the right path was 
about to be deferted. It was an error to^confign thefe remains to 
deftrudion, if he found them, as he fays, in fuch a confufed and^ 
periihable fituation* If any of thefe books were of ancient autho- 
rityi they deferved to be preferved ; and, if others of them contain- 
ed the old forms of Scotland, they could not be but valuable to the- 
antiquary, the hiftorian, and the lawyer. The learned men of our 
neighbouring country, who have employed tliem felves in. labours of 
the fame kind, held a different opinion, and fpeak a different lan- 
guage. The learned afid modeft Mr Maddo^i, in the preface to hrs^ 
valuable colle£tion of aneient deeds, publifhed under the title of 
Formulare Anglicanum, begs of his readers who might be apt to 
objefl: the want of apparent value to many of his forms,. * to call to 
•^ mind, that feveral monuments of antiquity, which at firfk fight ap- 

• peared of little value, have afterwards been found to ferve fome 

• confiderable ufe ; the defigns of learne-d men in their fludy being. 

• fo various, that many things of antiquity prove of good ufe ta 

• fome that are of Iktle to others: And 1 think one may fay, in ge- 

• neral, that for want of a due infpedipn and ufe of ancient records 

• and monuments, many crude and precarious things have been ad- 
••vanced concerning our laws and confliiution.* The reafons of Sir 
John Skene's condu^ are apparent. The lawyers, even in his time, 

had 
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liad deviated far from the right path, ' They had neirtier pleafure 
nor curiofity in the common law or ufages of their Own country, 
and were totally abforbed in the learning of the civil and canon fyfr 
terns, and in the endlefs fubtleties and commentaries of the Gonti- 
fxental Dodors of thefe laws. From fuch copious fources our lawyers 
found themfelves furniihed at once with inexhauftible arguments, 
and figured cafes, which, independent of the ufages of their own 
<:ountry, fupported their reafonings and oratory at the bar. 

The difpofition which appears thus partially in Skene, is to be 
fecn complete in our firft, as he may be juftly termed, and favourite 
writer, the learned and elegant Sir Thomas Craig. He can fcarcely 
bring himfelf to confefs that we ever had any municipal law or cuf- 
torn, peculiar to ourfelves : Every thing, it feems, was regulated by 
the civil and canon, codes, but more efpecially by the feudal law, 
which he dignifies with the title of * the proper law of this king- 
' dom.' Is it pof&ble that this great writer could be ignorant of the 
laws by which the moveable property of his country was governed 
anterior to the reign of James V. or the inftitution of the College 
of Juftice, which happened only ten years before his own birth ? 
and yet he exprefsly acknowledges this ignorance. * It is credible/ 
fays he, * that the Judges of the old Seffion determined according to 
^ the civil and canon laws.' Can fuch a pofltion be held by any 
man who reads even the ftatutes of that period, in every part of 
which he finds allufions to^flablifiied cuftoms, not only unconnec- 
ted with, but fometimes oppofice to, both thefe fyftems ; and are not 
many of thefe ufages exifting in our law at this moment ? With re- 
gard CO the common law in heritage, did it not then, and does it not 
yet differ from, and (land in contradidion to, the written feudal 
law, in a great variety of cafes ? The farther back we go, do not 
we find thefe differences ^row wider? Sir Thomas Craig reje(3:s the 
Regiam Majeftatem, and treats with marked indifference almofl 
every part of the old Scottifh code publiihed by Skene. If he doubt- 
ed the authenticity of thefe evidences of national jurifprudence, would 

It 
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it not have been proper and natural for this great man to have had 
recourfe to thofe unqueftionable monuments of it, the public records, 
and the ancient deeds and inftruments, with which the charter chefl: 
of every family was filled. A loud complaint has been made by all 
our hiflorians, and all our lawyers, that Scotland was robbed of her 
records, and public monuments, by Edward I. ; that they fuffered 
from intefline commotions j and were ruined a fecond time at the 
Reformation : But, granting thefe things to be true, do they afford 
an exQufe for a total negledS: of what remained ? But they are not 
true, neither in the manner, nor to the extent, which our cauntryv 
Hien have pretended. At any rate, the deeds of private men were 
not deRroyed ; nay more, the fixed flyle of the judicial writs were 
every where to be had. The forms of Chancery were at hand, from 
which a Regiftrum Brevium for Scotland might with eafe have beea 
colledted. The brieves, or writs, of courfe, rouft be the foundation 
of the common law of any country which admits them. Whea 
Henry Iil\ iippofed ihe laws of England upon the Iri&, he did it by 
a fingle mandate: * Rex vult, quod omnia brevia de communi jure 
*' quae currunc in Anglia (kniliter currant iti Hibernia, fub novo Hr- 
' gillo Regis. Mandatum eft, quod pro pace et tranquillitate ejufdem 

* terrae per eafdem leges eo& regi et deduci permittant, et eas in 

• omnibus fequantur *•' An attempt of the fame kind feems to have 
been infidioufly made by Edward, when this kingdom was in his 
hands. Upon pretence that England and Scotland were united by 
the aknowlcdgement of his fuperiority, he ordered brieves dated in 
Scotland to be returned and received in the King's Bench* A.coiiv- 
plete colledion, t-hen, of the Scottifk brieves would have been a re« 
cord of a* great part of our law; and if to ibefe had been added a 
proper attention to the words and' tenor ef the flyles and forms in 
ordinary pradice, the common law might have been fixed, and every 
vaiiaiion introduced upon.it diilindly traced,^ to the advantage of the 

kingdom^ 
•I 

• Rhymer, Vol. V. pag. v^^. anno 1248;. 
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king:ddm, the information of the lawyers, and ilie eftabliQimcnt of a 
eertain jurifprudence. Now, in place of this, what was the educa- 
tion of our lawyers in the 13th and 16th centuries? If we look into 
the lives of the great lawyers and Judges of the Court of Seflion, 
which have been pveferved, we fliall find, that they alt (ludied in 
Fiance, and returned ta their own country in quality of DoSiorcs 
utriujquc juris . Sir Thomas Craig hicnlelf ftudied only the langua«^ 
ges and philofophy in Scotland ; for the lawa he went to France ; 
and having there completed his (ludies, he, (as the reft did) without 
any domeftic preparation, entered a pleader before the Lords. So 
little attention does this great man feem to have paid to his own 
country, that he does not even know, that both the civil and canon 
laws had, long before his time, been publicly taught in Scotland. 

* Nulli adhuc quod fciam apud nos juris fuerint profeffores qui j,us^ 

* publice docerenr, qiiod fane dolendum eft ^/ Influenced by this 
foreign education. Sir Thomas, in his elegant treatife, fets out with 
a fixed opinion, and is determined to perfuade others, that the whole 
of our laws and ufages are founded on the civil and canon laws ; 
and thence alone their origin and principles were to be deduced.. 
This freed our great author at once from the necefSty of any mate- 
rial inquiry into the ancient common law of his country, or into the 
forms of our writs, public or piivate. He was certain of being able 
to explain every thing contained in them upon the principles of the 
civil or the feudal laws ; and thus it has moft unfortunately happen* 
cd, that the man^ who £rom extenfive learning, intenle application, 

a 
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* Sioee on* author was lb attached to the jorirpnideoce oF Juftinian, does it not al- 
moft forpars bcUef tliat he (hould never have takeo the trouble of inquiring what had. 
been done for his favourite iyllera in. Scotland? Had he even confulted our known 
hiftorians upon that head, Boethi js would have informed him, that James V. procured 
tn a£l to be made orderin;^ all the great proprietors of eAates to Audy the Roman law; 
and appointed two public Profeflbrs of it, one at Aberdeen, and another at Glafgow^i^ 
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a tade for (ludy, and who, from the circumftance of flouri(hrng at 
an early period, was perhaps better fitted than any other, either of 
his cotemporaries cr fucceflbrs, to give his country a complete fyftem 
of her national jurifprudence, not only endeavoured to deftroy the 
credit of the few books or evidences of the common law which 
were to be found, but has almoft funk them into oblivion, in favour 
of two foreign fyftems, the civil and the feudal laws. We (hail have 
it frequently to oblerve, that, when our author fpeaks of any thing 
that relates to the hiftory of our municipal ufages, he does it fuper- 
ficially, and paflfes them with any (lory current at the time. Thus 
he fays, creditur^ it is believed that James I. brought the order of 
Chanceiiry, and inftrument of leifme, to Scotland. Would it not 
be a fair qiieftion to afk, had we no Chancery before the year 1424, 
when James L returned from England ; or, if we had a Chancery, 
was it without. order ? Whence came the brieves mentioned in the 
undoubted fiatutes of our Davids, Alexanders, and Roberts ? We 
(hall prove that he had a regular Chancery, and (how writs i(ruing 
from it, near a century before James I.' was born. Jufl fuch another 
error is that of the Inftrument of feifme. This inftrument was 
known in the pradlice of Scotland long before the return of James (• 
NIr Erikine, in the Appendix to his Inftitutes, has publi(hed an in- 
ftancc, of date twenty- two years anterior to the time mentioned by 
Cruig; and, when we arrive at the fubjed, we (hall be able to pro- 
duce many examples of a date fiill more early. The Formulare 
Anglicaiuim, publifhed by Mr Maddox, contains all the vanetie/t of 
deeds and inftruments from the Norman conqueft to the reign of 
Henry VIII. In it there are a great number of various certi(icates 
to be found, under form of inftrument; and among thefe there are 
fome of the furrender, or, as we would fay, the refignation, of lands; 
but there is not one of the livery of feifine. The Englifh method 
then was, and ftill is, to write or indorfe a memorandum upon the 
charter of feofmcnt. In the hiftory of our forms, then, there can- 
pot be a gi cater error, than that the inftrument of feifine was cither 

borrowed 
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l>orrowcd from Englandi or brought by James I. What has been 
the confequence of this negled of our ancient law and our records? 
Sir Thomas Craig quotes no ftyles, no deeds, no brieves, but the 
brieve of mortanceftry, the charter, and the fcifine ; and thefe he 
illuftrates folely upon the principles of the written feudal law, with- 
out taking in the peculiarities which they derived either from our 
own confuetudes, or thole of the people by whom it is faid they 
were handed down to us^. For the fame reafons, when he fpeaks of 
our own cuftoms, or the remains of our common law, he has na 
authority to point at, but is obliged to the information of fome of 
the elder lawyers of the time ; and as to our forms, he \% under the 
neccfiity of leaving them, for the mod part, unexplained, and to pafii 
them over juft by* the name. 

The late Lorxl Kaims, employing himfelf in tracing the hiflory^ 
and principles of detached parts of our forms, difcovered the defed^s 
we have mentioned in this capital book of our law. He added fome 
biftoricat notes to his- abridgment of the ftatutes ; and iir one of them 
he thtu exprefles himfelf: *()ur author appears to be better acquaint* 
^ ed with the feudal hiftory of other countries, which might be leara« 
^ ed from hooka, than with the feudal hiftory of his own country, 

* which muft be gathered firojn records. Nor is it wonderful that 

* lb polite an author fhould be followed by Lord Stair, and other late 

* writen.^ 

Thus k haa fared with the common law of Scotland, and with the 
fyftem of her forms ufcd in the tranfmiffion of projJcrty, both heri- 
table and moveable; and thence we difcover not only why oim* ftylea 
Jiave been negleded, but alio the reafons why our fyftematic lawyers 
are, like Sir Thomas Craig, either obliged to pafs them over in a fu« 
perficial manner, ar, when forced to account for them, are fo littlb 
ta be depended upon. We had formerly occafion to make frequetit 
remaiks of thai kind ; and we fliall ftill be under the neceflity of 
adding many more. 

B 2: After 
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After heariflg thefe feveral accounts of tl^e treatment of the com* 
mon law of each country, we can be at no lofs for the difference 
which has ever (ince been obferved in the mode of ftudy, and in the 
conduiS: of its profeflbrs. The Englilh, partial to their own cuftomSt 
liave fearched into their antiquity, traced their progrefs, collected and 
iludied the forms of their deeds, preferved entire the whole regiftcr 
of their ancient brieves, explained every technical terra in pradicc^ 
and conneded the rules of their law wich the words and the tenor 
of the writings to which each of them relate. What has been the 
confequence of this jundion of theory and pradice? Attend to it in 
the words of an honourable judge, lawyer, and antiquary, who at 
prefent adorns the bench of our neighbouring kingdom. * Will it 

* be faid,' fays the honourable Danes Harrington,. * i.ljat the law i/s 
^ uncertain, when there is hardly a difference in opinion between the 

* Judges at theCourts of Weftminfter upon the variety of points 
^ that come before them from year to year; and how few writs of 
^ errors are brought from thefe Judges but foe the purpofe of de- 

* lay * ?' 

We have remarked, that the cuftom of fending our lawyers^ m 
the 15th and i6th centuries, to Fiance for their education, was the 
prelude, and the principal caufe of the revolution of cur laws, which 
had begun, in (he reign of James IV. and was well nigh completed 
in that of his fucceflbr. In that country, the Roman laws have, \ti 
a great meaiufe, prevailed over their municipal cuftoma. It is in the 
knowledge, the didindions, and fubtleties, of that jurifprudence 
that thfir lawyers have difplayed their talents; and what has been 
the reflilt ?— * The defed of dear and certain laws, (fays their well 
' informed countryman Voltaire) has always charade ri fed the king- 
^ dom of France.' The application (hall be feft to daily experience. 
Solomon has faid, ^ that a man of underflaiiding trofteth in the law.' 
In ibme countries, there are few things he could do which would 
bring his underftanding more in queflion. 

Having 

• Appendix to Carringtoii on the Statutes, p. 249. 
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Having faid enough to mark the difEcuIties which a man in chis 
country has to ftruggle with, in getting ac the genuine liiflorjr and 
explanation of our forms, we (hall, in the next place, point out the 
fources from which we have been obliged to draw the neceifary in* 
formation upon this fuhjeft. 

To attain a fatisfadiory knowledge of (lyles, two things are nccef- 
fary: Fird to difcover, if pofTible, the originals in each kind, that 
have either been invented or adopted by our forefathers, and thence 
to trace the variations they have undergone, from the change of law 
or of manners, down to the prefent times. If we are able to ac« 
complifh this, the explanation and compofition of the forms, as now 
in ufe, muft not only be rendered eafy, but agreeable. From many 
places of the works of Sir George M^Kenzie, it appears that he was 
fenlibte of the injury which the law of his country fuffered from the 
inattention of its capital profeflbrs to that part of the fcieace. H$ 
was fenfible that the omiflion was a fundamental one. He acknow* 
ledges that the words of ftyle are, in the common law, what the 
words of ftatutes are in the written law; and that the learning of 
them had not made a part of his education. It is therefore he fays 
that be had formed a defign to acquire that branch of knowledge. 
Where was he to feekit ? He tells us himfclf, * in the old rights 
* and evidents to be found in original papers.' There, and there 
alone, the origin and progrefs of our flyles, and by what (leps they 
arrived to their prefent perfection, were to be difcovered. Sir George, 
however, did not find time to put his defign in execution. 

Another gentleman entertained a plan of the fame kind. No man 
(ince his time had greater opportunities, or perhaps more capacity ; 
we mean Mr James Anderfon Writer to the Signet, the publifher of 
the Dipiomata Scotiae. It happened unfortunately, however, that a 
miferable difpute, about homage claimed by England over Scotland, 
was moft prepofteroufly revived by a Mr Atwood at the eve of the 
Union. Mr Anderfon thought himfelf called upon to fupport the 
honour and the rights of his country. The remainder of his life 

was 
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vras dedicated to this difpute ; and the publication of the Diplomata, 
in the (hape we find it, was a confequence of that event. That he 
had intended to employ his time to better purpofe, we find in his 
preface to the Eflay on the Independency of Scotland.—* In cafe, 

* hereafter, I make any public appearance, it will probably be in re- 

* lation to the formulas and ftyles of Scots writs, ancient and mo- 

* dern.* — It is indeed much to be regretted that our learned brother 
did not appear in print upon this fubje£t. Had the knowledge of 
our fiyles and formulas been revived, even at that late period, it 
would undoubtedly ere now have reached all the perfediion the fub- 
je£l was capable of. 

It is a furprifing, but a true circumftance, that our ancient deeds 
and records never have been confulted with an intention to under- 
ftand either the laws or the forms of our country. It is to other 
caufes that attention of any kind has been paid, either to them or to 
the antiquities of Scotland. Hiilorians have fometimes had recourfe to 
them for afcertatning difputed fads; genealogifts have fearched theni 
for names to fitf up their pedigrees ; but it is chiefly to two or three 
national difputes that the public owes all the knowledge it is poflef- 
fed of in thefe matters. The chief of thefe has been the queftion 
about homage, or the independency of the church and kingdom of 
^•l^otland upon tbofe of England. This was feriouOy brought before 
the public by feveral Engliik writers. They were anfwered by Sir 
Thomas Graig in his book upon Homage. The difjpute was revi* 
ved, as n^ntioned before, by Mr Atwood, in the beginning of thie 
century; upoo which Sir James Dalrymple^ Mr Anderfon, and fe- 
veral others, took the field againft him; and to this weoweSk 
James's Colledions concerniog the Scottift Hiftory ; Mr Anderfon's 
Eflay upon the Independency of this Kingdom, and a number of 
learned and curious trads,. together with that capital work the Di- 
plomata Scotiae. 

The next of theft matters, in point of inrpertance, originated in 
politics;: ia the opinions of thofe panics which, from the Reformar- 

tioa. 
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iioa downwards, divided this nation, viz. the Monarchical and Re- 
publican, which, at diflferent periods, called forth the abilities of our 
great men, from Buchanan down to Lord Kaims. The next grand 
conteil which has exercifed the abilities of our lawyers and antiqua^ 
ries, is that concerning the authenticity of the Regiam Majeuatem, 
and the laws of Malcolm M'Kenneth, publiHicd by Skene. Thefe 
literary wars have brought to light, and (lamped a value upon, a 
number of MSS. treatifes, original deeds, records, and anecdotes, 
which would otherwife have been totally negleded, and perhaps un- 
known. 

Lord Kaims, to his immortal honour, was the firft of our lawyers 
who pointed out the errors in the ordinary method of lludying our 
law, and wha conceived an idea of illuftrating it by hiftory, by man* 
ners, and by the forms of ancient deeds. Encouraged by his Lord- 
ihip. Sir John Dalrymple, at an early period of life, publilhed an 
Eflay towards the General Hiftory of Feudal Property. After the 

example of Montefquieu's Spirit of the Laws, and the Cofifideracions 

» 

upon Forfeiture, written by the late Hon. Charles York, Sir John 
propofes to * unite philofophy and hiftory with jurifprudence, and 
^ to write upon law fubjeds like a fcholar and a gentleman.' What 
is propofed has been performed. The arrangement of the fubjeiS; is 
admirable ; a great deal of learning is difplayed, and a much greater 
flbare of ingenuity. It has therefore been well, received, and valued 
by lawyers ; but to praftitioners and formalifts the effay is not of 
equal importance. A hiftory of feudal property, fupported by theo- 
ry alone; a hiftory of entails, fucceflion, and conveyancing, without 
a fingle form of entail, writ of delcent, orxonveyance, ancient or 
modern, cannot affoid either much fatisfadion or utility in pradice. 
Where fads are not to be had, theory is allowable ; the fancy may 
be fuflered to indulge in the varied ingenuity of conjedure ; but 
where fads are to be had, this is iK)t admiffible. A writer upon any 
fcience, but upon the law of a country in particular, muft not fran>e 
his theory, and afterwards fearch for fads to fupport rt. Let any 

pcrfon 
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perfon try the law works of Sir Francis Bacon, Sir Henry Spelman, 
Baron Gilbert, Judge Blackftone, and many others, he will probably 
find, that the deeper he goes, and the clofcr he inquires, the better 
iatisfied he will be of the folid learning, and well weighed dodrine, 

9 

of his author. The reafon is, that the works of thefe men are founds 
ed upon the real hiftory and adual progrefs of the laws and formy 
of their country. Every thing they advance is founded upon a fadl ; 
and that fadt, together with the reafoning, placed before the reader. 
The fame cannot be faid of the Hiftory of Feudal Property,, by Sir 
John Dalrymplej or of the Law Trads, and lefs fo of the £lucida«- 
lions, publiihed by Lord Kaims. In his Lord(hip*s works are to be 
found (Irength and variety of expreflion, a luxuriant fancy, a mind 
rich in learning, endowed with a degree of ingenuity, which falls to 
the lot of very few men. It is that wonderful ingenuity to which^ 
as often as his Lord(hip did go wrong, the error is to be imputed. 
A thought, a hint, an expreflion, a fmgle inference, feems more than 
once to have given him a hypothefis, or the fubje£k of a Trad, or 
an article of Ekicidation; and the idea once conceived, his mode of 
fupporting it is fo ingenious, and fo plaufible, that, if the reader in* 
qi)ire no farther, he mud, for the moft part, remain convinced; and 
yet, we are forry td fay it, he will alfo very often remain in error. 
Although, by trufting to his own ftrength of reafoning, in place of 
deliberate inquiry, Lord Kaims has often gone wrongs yec, upon the 
whole, it would be the he^hth of ingratitude not to acknowledge, 
that I have been more indebted to him for a^iAance and materials,, 
than to aU the other writers- on our law. 

We have now mentioned all the fources of public informatioa 
which this country affords, upon the fubjed of the prefcot under* 
taking : But it ia on al} hands agreed,, that written charters and in- 
ftruments were not the natural produdions of Scotland. They were 
common among the Franks, Gefmans, and the Anglo-Saxons,, at a 
period long before we are ^le to produce any veftige of their ex- 
lAence among, ourfelves. Our antiquaries, particularly the laborious 

and 
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aad learned Mr Thomas Ruddiman, has taken pains to {how, that 
we had the ufe of charters preceding the reign of Malcolm Canmore; 
yet the original of none has been produced earlier than that of Dan- . 
can 11. his fon, whofe reign commenced in the year 1093; fo that 
this charter may be dated about thirty years after the Norman con- 
q^ued. bir Thomas Craig gives it as his opinion, that we might have 
had fomething of the charter kind anterior to that period ; yet, that 
the complete form of it came to us, with the language and cuftoms 
of the Englifli, in the reign of Malcolm Canmore. When we began 
to ufe the charter cannot be precifely afcertained ; but it is certain 
that the forms found in Scotland were almoft precifely of the like 
tenor with thofe of Fngland at the fame period ; and thofc of Eng- 
land are very little different from what were ufed upon the Conti- 
nent,, and had been ufed ever fmce the conqueft of the weftern em- ' 
pire by the northern barbarians. The forms, then, of charters, of 
inftruments, and of deeds refpcding land property, together with* 
their technical terms, and every circumftance relating to them, are 
of the highefl antiquity among the nations of Europe, and have fuf- 
fered fewer changes than any ufages or cuftoms that can be inftan* 
ced in the pradlice of mankind- 
No branch of antiquities, no part of the ufages of thofe times 
which lucceeded the ruin of the Roman empire, and of that gloomy 
period which is known by the name of tlie middle ages^ has been fo 
much inquired into, iiluilrated, and explained, as the ful>jed of 
deeds, charters,.and inflruments, public and private. Indeed^ the learn- 
ing, the labour, and the expence,. which have been bellowed upon 
this fubjed by the literati upon the Continent, and in England, are 
ahioluielv ailonifhing; and what is more fo, ail of it has been occa«^ 
firned by a literary difpute. This difpute gave rife to a new fcience,, 
under the title of La Diplomatique^ which came to be treated of in. 
form. The Abbie^, and monaftic orders in Eiance, and all over the 
Continent, vie with each other in point of antiquity and favour from. 
the Sovereign. This they pretend to prove by ancient charters, and* 
Vol. II,. C grant8^> 






1 8 IntroduSJory Dlfcourfe. 

grants, from their refpedive Princes, or dignified clergymen. The 
generality of thefe grants rcfpeded land, and were produced in courts 
of juftice, where their authenticity was of confequencc called in qacf- 
tion. The Monks of one order envying he pretenfions of another, 
hy whom they happened to be outdone in monuments of antiquity, 
^•- 'took- the natural part of decrying fomc of them as forge ruf, and 
framing certain rules for the detedion of impofuions of that kind. 
Thefe difputes lay among themfelves for fome time, without inter- 
efling the public. At laft Father Mabillon, a Benedidhne, a ^nan 
poflcfled of the moft extenfive learning, and unconquerable afluluity, 
publiflied, in the year 1681, a folio volume />e re Diplomatica^ in 
which he difplayed a depth of knowledge and labour altogether un« 
precedented. He prefented the republic of letters with a new art, 
fcientifically treated : He publiflied a great variety of ancient deeds, 
and inftruments, of all kinds, colled^ed from the libraries, archieves 
and repofitories, in Italy, France, and Germany, together with every 
thing of that kind that had been formerly made public, either upon 
the Continent or in England. With thefe he gives a fet of fixed 
rules to diftinguiOi true deeds from falfe ; and exemplifies them in 
the defence of a great many, which, upon account of their high an- 
tiquity, had been ignorantly attacked. This capital work made a 
great noife in the learned world, and juftly raifed the author vny 
high in public eflimation. He was immediately attacked by Fatner 
German, who contefted a great part of his iyftem, in which he was 
feconded by feveial others, while many literati joined Mabillon. The 
diipute grew hot, and fpread itfelf to Italy, to Germany, and to Eng- 
land. Vaft collcdions of deeds were made; and, in fhort, the know- 
ledge of the form and ftyle, the writing, the fealing, the fubfcription, 
the paper, and every circumftance, intrinfic and extrinfic, belonging 
to charters and indruments, became the fafhionable learning of Eu* 
rope for a confiderable period. Among thefe writers, feveral Eng- 
liihmen, particularly Dr Hicks, and Mr David Cafley, librarian to 

George 



JhtroduSiory Difcourfe. 19 

George II. made a diftinguifhed figure. Upon the whole, the fup- 
porters of the deeds, taking part with Mabillon, were fuppofed t^ 
have beat the diplomatic fceptics out of the field. About fifty yeart 
afterwards, viz. in 1742, the old difpute was revived in France, up- 
on fome few grounds which had the appearance of novelty. Upon 
this occafion the old caufe, that is, the fide of Antiquity and Mabil- 
lon, was defended by two of his fucceflbrs, the Fathers Touftin and 
Taflin, Benedidines of the congregation of St Maure. Thefe men, 
to the knowledge afforded them by former diplomatic authors, made 
additiods of their own, which at once pleafed and furprifed the learn- 
ed world, Thefe Benedidlines have fearched every where, and left 
nothing undone to afcertain the formulas and folemnities of deeds, 
grants, and inftruments, public and private, extrinfic and intrinfic^ 
as ufed in the feveral countries of Europe, from the Chriftian aera 
to their own times, arranging the whole in the natural order of time^ 
This capital work filenced effcdually the whole tribe of modern 
fceptics, not one of whom have fince ventured to put pen to paper 
upon the fubjedl *• 

Not one of the great contefts we have mentioned^ or the inquiries 
feton foot in Gonfequence of them, had the hiftoiy of the law of 
any particular country, or the progrefs of the manners of mankind, 
in view ; but they neceflarily have brought a great deal of learning,. 
and of materials, into light ; materials of the greateft ufe to any per- 
fon engaged io thofe purfuits. It is from thefe fources we have en- 
deavoured to draw the information neceflary to the prefent fubjedl. 
The lavyers and antiquaries of England alone have exprefsly dedi- 
cated their labours and their colledions to the illuftration of the laws, 
the forms, and the manners, of their country. In the invaluable 
^O'ks of thefe men, we have alfo found the mod immediate and di- 
wa affiRance,. 

C2 ' In 
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Iti the ccuffe of the following preledlions, it will/perhaps, fome- 
tlmes be thought that we go too far back. It is prefumed, however, 
|hat it is impoffible to commit an error in fetting out from the mod 
early period. It will be pleafing and furprifing to difcover, that 
the ftyles, forms, and ceremonies, . regarding property, are, in one 
fenfe, the nvoft perfe<fi monuments of antiquity prefently exifting. 
We Ihall find, that, through the revolutions of manners, of laws, and 
of nations, thefe things have been faithfully preicrv^d, and handed 
down from generation to generation, with Icfs change, and fewer al- 
terations, than any other branch of human ufages ; and while thou- 
fands of monumentsof (lone and metal, by which mankind defigned to 
perpetuate themfelves and their actions, have crumbled into duft, the 
frail materials of deeds and inftruments, parch nient and paper, have 
outlived them all. If we attempt to trace backward upon the Iaw«, 
the manners, and the cuftoms, of our anceftors, we (hall find that 
we are ufing the wrong end of the glafs : We (hall perceive every 
thing in a falie light : We (hall adopt wrong principles, draw erro- 
neous conclufions, and wonder at things which ought to create no 
furprife. On the contrary, if we are able to reach the fource of a 
praftice, or the beginning of a form, we may trace it forward with 
fafety. Whatever variation appears in the courfe of its progrefs, we 
{hall perceive with eafe the reafon of that change, undifturbed by the 
furprife and confufion of idea which its appearance muft otherwi(e 
have occafioned. 

If we begin, for example, with the horrible law of the twelve 
tables at Rome, which direded the body of an infolvent debtor to 
be cut in pieces, and divided among his creditors, the mind is there- 
by prepared to receive the confequent imprifonments, chains, and fe* 
verities, which creditors were allowed to inflid upon their unfortu- 
nate fellow citizens who owed them money. To deprive their 
debtors of their liberty, to fell them for flaves, and to divide the 
price, appears in the light of merciful dealing, to a people who could 
calmly look upon that part of the twelve tables fet up in their fo- 
rum. 
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nim. After tra^ng the progrefs of the feverities inflided upon Ro- 
man debtors, with what fatisfadlion do we find them terminate in 
the cejjto btmorum? It is plain, that, were we to begin at the neareft 
point, or to go no farther, the pleafure and inftruftion would be in 
a great meafure loft ; for, to a perfon who has no other idea but 
what a poliihed fociety gives him, there is nothing in the cejfio bono^ 
rum which does not feem reafonable and neceflary. 

No feature in the manners of our anceftors appears more barba- 
rous than the cuftom of eftimating crimes and offences of all kinds 
at fixed rates, in money or cattle, and the fpecialties to which thefe 
rules defcend, bordering in moft countries upon ridicule : But, when 
we go to the original of the matter, when we read in TacituF, that 
it was the eftablilhed cuftom among tHe Germans for a whole race 
or kindred to revenge an injury done to an individual, wc cannot 
but applaud the cuftom, which combated one paffion by another lefs 
dangerous— *which tended to extinguifh revenge, by gratifying ava- 
rice. In the fame manner, the determination of a caufe by fingle 
combat of the parties, or champions for them, would, of itfelf, fur- 
prife us with the excefs of its abfurdity : But, if we had learned be* 
fore, that this cuftom came to be tolerated in lieu of another almoft 
fubverfive of fociety, and in itfelf, if poffible, more abfurd ; whed 
we learn, that the fingle combat was originally admitted to gratify 
people of rank, to whom money or cattle were no bribe, or to pre- 
vent the combat between the whole race of fuch parties and their 
friends, the abfurdity changes into wifdom. Every thing was wife 
that could prevent or lefTen the horrible ufage to which all the nor- 
thern nations were addided, of revenging injuries by private war. 
In comparifon to thefe manners, the fingle combat was a prodigious 
improvement upon fociety. Accordingly we fhall find, that it was 
only judicially admitted in the fame cafes, that if not terminated in 
that manner, it gave the parties a right to make private war upon 
each other« 

It 
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It 18 unneceflary, at prefent, to give more inftaaces. We (hall 
often meet with them in the courie of our progrefs, which will re« 
lieve the natural fterility of our fubjed, by now and then affording 
a view of fuch of our national manners and cuftoms ad are intimate* 
ly connected with the forms and ftyles uled in the pradice of the 
law of this country. 
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Hiftory of the Feudal Law. 



AS it is our wifh to conned the account of our employment with 
real hiftory and manners, we intend not to introduce the pre« 
fent hiftory of the feudal law with any of thofe fentences of general 
declamation which are to be found in our law books refpeding it» 
and the nations among whom we are told it had its birth. It is eafy 
to fay, that the Roman empire was invaded by fwarms of barbarians 
from the north ; and that thefe, after fubjugating the countries of 
weftern turope, divided the lands among themfelves, to be held of 
their leaders for military fervice, Thefe pofitions arc general, and 
unfatisfaSory. They give no idea of the people, or their manners^ 
They comprehend in a fcntence the period of many hundred years, 
and are not agreeable to hiftory or to truth. The vantage ground, 
from which our fubjed can alone be properly viewed, is, without 
doubt, that extraordinary fyftem of jurifprudence which arofe among 
the northern nations who difmembered the Roman empire. This 
was no other than the proper cuftoms of thofe barbarians in their 
original feats, which, after their conqueft of the weftern empire, grew 
by degrees into a fyftem, and at laft came to be almoft univerfally 
acknowledged, under the title of the Feodal Law. 

To fuch gentlemen as are employed in the particular ftudy of this 
law, the hiftory of it to be now given will not, perhaps, yield much 
information, it is defigned for thofe, whofe time and opportunities 
will not afford that advantage. It is alfo intended to Shorten the fub« 

fequent 
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fequent difcourfes, by preventing the neceffity of the numerous di- 
greilions and allufions to that hidory, which it would otherwife be 
neceifary to make in our future difquifitions. 

Happily for this branch of neceflary knowledge, the fources of it 
have been laid open by the greateft men of antiquity. The conqueft 
of Gaul by Julius Caefar, neceflarily led him to defcribe the manners 
of the people ; and the elegant Tacitus has dedicated a complete 
treatife to the manners of the Germans. His father-in-law, the vir- 
tuous Agricola, was employed in thofe conquefts, and penetrated 
even to the Grampian mountains of Scotland. To the luft of do- 
minion, and the unneceflary deflrudion of thofe northern people, it 
i«, that we owe the difcovery of the very manners and confuerudes, 
which, in procefs of time, proved the ruin of the conquerors, which 
buried their laws in oblivion, and gave rife to a new fyftem, by which 
the nations of modern Europe continue at this moment to be influ- 
enced. 

The laws and cuftoms of the northern conquerors were, after their 
eRablifhment, colleSed under various titles. In general, they are 
termed the Barbarian Codet. *"Caefar and Tacitus, (fays Baron 

* Montefquteu) m their defcription of the Gauls and Germans, agree 

* fo precHely with the codes of the laws of thofe barbarous people, 

* which yet remain, that, in reading thefe authors, we every where 

* find the codes ; and in r-eading the codes, Caefar and Tacitus every 
*- where appear.* 

Caefar fubdlied Gaul about fifty-feven years before the Chriftian 
acta ; and Tacitus flouriftied in the reigns of Vcfpafian, Domitian, 
antl Nerva, near one hundred years after that period. Therr account 
cf the Gauls and Germans coincide in every circumftance. Cat far 
relates, * that the great men among them had many attendants, \^ ho 

* followed them to war, in their language itrra^A J'otdup ii ; that thefe 
^ people fliared the good and bad fortune of their chiefs, even to 

* death itfelf *.'' Their Princes or commanders were chofen from 

perlonal 

• Dc Bcllo Gallico, Kb. 4. c. 7Z. 
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per(bnal merit ; and they were of coniequence attended by the flower 
of the nation. Tacitus has defcribed the conftitution with elegant 
perfpecuity. He fays, * This is their principal ftate, their chief 
*^ftrength, to be at all times furroundcd with a numerous band of 
^ chofen young men, for ornament and glory in peace, for fecurity 
•'and defence in war; nor is it among his own people only, but alfo 

* from the neighbouring communities, that a Prince reaps high ho- 
**nour and great renown, when he lurpaffes in the number and mag« 
•'nanimity of his followers. Such are courted by embaflies, and AU 

* ftinguiftied with prefents ; and by the terror of their fame alone^ 
•* often diffipate wars. In the day of battle, it is fcandalous tor the 
*" Prince to be furpafled in fcais of bravery ; fcandalous to the fol- 
•^ lowers to fail in marching the valour of the Prince: But it is infa* 
^ my during life, and an indelible reproach, to return alive from a 

* battle where their Prince wa« flain. To preferve him, to defend' 
•"him, and to afcribe to his glory all their gallant adlions, is the fum, 

* and moft- facred part of their oath : For from the liberality of their 
•"Prince, thtry demand and enj^y the war horfe, and that terrible ja- 

* velin dyed in the blood of their enemies. Inftead of pay, they are 
•fupplied with a daily table, and repafls, though grofsly prepared, 
•"yet very profufe* For maintaining luch liberality and munificence,. 
•a fund is furniflied by continual wars and plunder */ 

The ftate of land among thefc people flood thus: The property 
belonged to the tribe or nation, and the ufe of it to individuals. But 
particular pofleffions were not allowed. An annual divifion took, 
place among the people, regulated by their Prince and chief men. 
The part of* the nation or community which was deftined to culti- 
Tate the lands, fupported the other part that went to war; and they, 
alternately relieved each other. Each portion of land fell thus to be 
cultivated by a different hand j and everyone of the nation had their 
ihare of its defence, and of the fpoil of their enemies. Thus were 

Vol. II. D. the. 
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the wild pleafureSi both of wandering and of war, rendered coni« 
patihle with local territory. The dependence of the body of the na- 
tion upon their chief men, was maintained by the conftant power of 
diftribution of the booty and the lands exercifed by the latter j the 
extent of their country being fufficient to admit fuch a conftasit 
chaxige : * Agri'(fays Tacitus) pro numero cultorum ab univerfis per 
• vices occupantur, quos moK inter fe fecundum dignaiioncm .parti- 
•.unturj facilitatem partiendi camporum fpatia praeftant */ The rea- 
fons given by Caefar for this northern fyftem of manners, fo oppo- 
fite to thofe of the other ancient nations with whom we are acquaint- 
ed, are thefe, viz. the principle of their government, and the purpofe 
qf fociety, tended princi|)ally to war ; they dreaded that the habit of 
agriculture would be hurtful to thatdifpofition; for the fame reaf^n, 
they were afraid qf the attachment of the people to any particular 
fpot : They were afraid left individuals fliould think of extending 
their pofleffions, (Of building with a view to duration and comfort^ 
and confequently of en^ervating their bodies by the exclufion of cold 
and heat : And, laftly, they feared left the love of money flhiould in- 
troduce its concomitant evils, and diftindions be eftabliftied by riches 
alone, independent of martial virtue t- Such are the motives to 
which Gaefar afcribes the manners he obferved among thofe warlike 
nations; but we are not to conceive that the cuftoms and oeconomy 
of any one people were originally founded on political reafons; they 
arofe from the combinations of climate, of fite, and of accidentsi, 
which pafs away; they are confirmed by habit, aflume the appear- 
ance of being natural, and are afterwards only modelled or confirm- 
ed by political confederations. Every nation, either of the ancient or 
modern world, differs from another in manners and inftitutions;.and 
eacli of them will defend their own by political reafonings. 

The domeftic government among the people we are treating of 
was thus arranged: The I$.ing, or Prince, judged the immediate 

dependants 

* Dc Mor. Germ. c. 26. | Lib. $. c. ^^% 
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< difference fubfifted between the condition of thefe people among tire 
: northern nations, and thofe of the fame rank in the fouth. ^ Among 
^ the Germans (fays Sir Thomas Craig) fervitude flood upon a libe- 
' ral footing. They can only be faid to have made fervants of men^ 
^ where other nations made them flaves ^Z Another reafon affigned 
by Tacitus for this mildnefs, was an aftoniibing rage for gaming 
among the people he defcribes. It was not, it feems, uncommon for 
a German or a Gaul, after loGng every thing he had, to flake hk 
liberty upon the laft throw of the dice. The lofer, though fuperior 
in bodily flrength to his adverfary, calmly yielded faimfelf to be 
bound, and his future fervice to be fold. This^ with them^ was the 
.point of honour. * Ipfi fidem vocanr,' is the pointed remark of the 
noble hiflorian. As this fpirit was fafhionable, few men could pro- 
mife themfelves fecurity from the like fate fome time or other; and 
hence all feverity upon people in tliat flation muft naturally have 
been prevented f* 

Befides the flaves, their property, of a moveable nature, coniifled 
folely in arms, a few utenfils, and cattle. They knew little or no- 
thing of the ufe of gold and filver; and, confequently, nothing which 
^leferved the name of commerce could fubfift among them. Of teP- 
taments or latter wills they had no idea : Nature didated that a man 
fliould be fucceeded by his own children, and, failing them, by his 
neareft of kin. The males next in degree drew equal fhares: The 
women had a fmall portion of arms for their dowry, to fignify (as 
Tacitus informs us) that they were to fhare with their hufbands in 
all his fortunes : Accordingly, they attended the army in the field, 

witnefTed 

• Craig, page 24. 

\ This authority from Tacitus Is much infifted on by the writers on this fubjcft, and 
therefore I fhall quote it verbatim, « Cacterls fcrvis non in noftrum morem defcriptis 
rpcr familiam minifieriis utuntur, iSuum quifquc fedem fuos penates regit. Frumenti 
•modum dominus, aut pecoris, aut vcftis, ut colono, injungit et fcrvus haftenus paret. 
« Vcrberare fervum, ac vinculis ct opere coercerc rarum \ occidcrc folent, non difctphna 
* ct fcvcritate f^d impetu et ira ut inimicuni.' 
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"Witnefled the Talcur of their relations, and animated them to the 
combat. Immoveable property they had none ; it was vefted in the 
community. In the intervals of peace, like the American tribes, 
nhey induJged in floth, or exercifed ihemfelves in the chafe, which 
is juftly termed the image ofivdr. 

It \% a common obfervation with the authors of antiquity, that thi^ 
inhabitants of Gaul, Germany, Spain, and Britain, bore an obvious 
TcfemWance to each-other in their perfons, laws, and manners. They 
went under the general title of Celtae^ and from every circumftance 
appear to have been the fame people* In procefs of time, and from 
the different countries and fituations, it behoved them to differ; but 
to Grangers, the original refemblance continued through ages. Caefar 
takes notice, that the Britons who lived neareft to Gaul, feemed ro 
be a colony of the Gauls. Tacitus makes an obfervation of the fame 
kind; and adds, that the northern Britons feemed, in their perfons, to 
refemble the Germans more than the Gauls. In fhort, it maybe 
concluded, . that the inhabitants of the whole weftern provinces of 
-Europe were filled with the fame race of people. 

The Gauls had, fcveral times before the eftablifliment of the em- 
pire, proved dangerous enemies to Rome. In latter times, it re- 
quired a Marius to repel the Cimbri and the Teutones, who (howed 
Ivhat the Romans had to expeifl: when their martial virtues and dif- 
cipline fhould come to decline. For fome time after the age of Ta- 
citus, thefe Celtic nations alone ferved to keep the Roman legions 
in the exercife of arms ; but the empire iifelf was now tending ine- 
vitably to deftrudion. The barbarians marked the change, and be- 
gan to revenge themfelves, by fuccefsful and dangerous incurfions 
into the imperial terriiories. It is not our purpofe to defcend to par- 
ticulars. The fubjed has been treated of by a variety of modern 
and fafhionable authors: We (hall only obfcrve, that the enterprifes 
of the barbarians were fometimes checked by the valour and condu^ 
of particular men, at different times, who may be termed the laji of 
the Romans. Sometimes the barbarians were bought off with money; 

fometimes 
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fometitnes employed againft one another j and, as the laft refource 
of debile policy, they were allowed to. eftablifh themfelves within the" 
limits of the empire, in order to fhield it from fucceeding incurfions j. 
a meafure which announced the ruin of the Roman name. Thefe 
druggies and irruptions, which began in the end of the fecond cen- 
tury, continued with increafing force for above a- hundred years ;. 
during which, the vaft countries which went under the name of 
Scythia feemed to teem with the human fpecies, and every thing 
threatened old Rome with deftrudion. At laft, in the year 404, du* 
ring the weak reign of the youn^ Arcadius, the Goths and Huns^ 
formerly enemies, united, and poured their armies into Italy, headed 
by the terrible Alaric; after whom came Attilla, termed the fcourge 
of God. The Romans^ had robbed the world;, the barbariaits now 
robbed and murdered the Romans. This dreadful Scythian, created^ 
for the purpofe of devaftation, reduced the north of Europe, traver« 
fed the empire in quality of conqueror, or rather deftroyer, and ex- 
pired meditating the invafion^ of Africa. In this period of human, 
mifery, one hoard of barbaiians had no fooner deftroyed a r^gion^ 
and were about to fettle in it, than another treated them in the very 
fame manner ;noi did war and ruin ceafc,, till mankind grew, thin \>y 
deftrudiom 

We fhall fliortly mention the different races to wKom the leveraL 
regions of Europe were at laft abandoned. The Lombards, or LongO'^ 
bardS) a people from that part of Germany which- is now the BiQu)p« 
ric of Magdeburgb and Halberftade, took final pofleffion of Italy in 
the year ^(&. The Goths poflefled themfelves of Spain and^GauU 
They confifted of two capital tribes, under the title of Wifegoths^ or 
Weft ern Goths ^ Sind Oft ragoths^ or Eajlem Goths; but after them 
came the Franks, under Maerovaeus, who founded the firft.raceof 
the Kings of France, termed Merovingian; and by his fon Qovis^ 
the greateft part of Gaul was conquered. Clovis divided his king- 
dom among his fons, who were weak Princes ; and the whole coun- 
try was of courfe involved in civil war. Charles Martel, mayor of 

tJlfi' 
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•tii€ palace, anno 751, feizcd the fovereignty of France, and left it to 
his fon Pepin, who was the founder of the fecond race of French 
Kings. He was fuccecded by Charles the Great, who attacked the 
Lombards in Italy, anno 774, was afterwards crowned at Rome, and. 
cmce more raifed up an empire in the weft. From him the fecond 
race of the Kings of France was termed Carlovingian. 

In* this wredc of empires, a difference of great moment appeared 
in the condudi of the weftern barbarians in the ufe of their con- 
quefts. The H^ms and Tartars, iffuing from the north-eaft, accuf- 
tomed to live under the abfolute dominion of one Prince, had no- 
thing in view but plunder, and the extention of their tyrant's domi- 
nion. The Goths, on the contrary, and other nations of the north- 
weft, fpared, in a great degree, the inhabitants of the ponquered 
countries, and 4)rcferved even their rights. In fome inftances they 
adopted their laws and cuftoms, and mixed them with their own. 
One great feature of polir;r diftinguiihed all their eftabliihments ; it 
was the limitation of the powers of their 'Kings and chief men. The 
liberty of individuals, and the good of the whole, feemed to be the 
leading principles of their various government. Upon this account) 
Baron Montefquieu obferves, that the north, inftead of being the 
officina gentium^ i, e. the nvorkjhop^ or manufadlure of nations^ the 
name beftowed upon it by'Pliny,-and other writers, (hould be called 
the manufaSiure of injlruments^ which broke the chains forged in the 
fouth.; for thence liTued thofe valiant nations, the deftroyers of ty- 
rants and :ilaves, who taught mankind that Nature had made them 
equal; and that, when reafon required them to be dependent, that 
dependence was for their own proper benefit, Thefc manners and 
principles were not new ; they had for ages governed the condudl 
of thofe wild nations while in their woods; they were carried 
byvthem into the countries of their conqueft; and there, under a 
Wider range, they produced that fyPem of jurifprudence and policy 
by which all the nations of modern Europe were once governed, and 

by 
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by which their laws aad their forms continue at this moment to htt 
influenced. 

The barbarians, in their fettlements, did not, according to the yul-- 
gar notion, extirpate the inhabitants they found before them, or drip' 
them of their whole property. On the contrary, they united them* 
ielves with the Romans and provincials, and contented themfelves^ 
with a part of the riches, i. e. both of the lands, the flaves, and the 
cattle; and, what is dill more lingular, they allowed the conquered- 
nations to continue under the government of the Roman laws. 

Each naiion, or tribe of conquerors, carried with them, however,, 
a fet of rules peculiar ta themfelvea. The refemblance of thefe to* 
each other gives proof of the different people having been originally: 
the fame. The Franks brought with them the Salic laws^ which^ 
were afterwards put in writing. The Ripuarians had their peculiar 
ufages, which were alfo coHedled^ and reduced to writing, by Theo^ 
derick^ King of Auftrafia, about the end of the fifth century. The* 
Wifegoths and the Lombards alfo reduced their ufageato writing j.« 
and all thefe collections now> remain. They are called the Bdrbariati 
Codes ; ajid are confolted for the original laws and cuftoms of the 
conquerors of Kuropc It Is of thefe codes that, as formerly ol>»- 
fcrved, Montefquieu fpeaks, as refleding the very manners, prin* 
ciples, and cudoms, which Caefar and Tacitus afcribe to the Gauls ^ 
and Germans in. their time. 

In the reign of Charlfes-the Greats or the end of the eighth century,, 
the period of hiftory at which we (k)pped« the general fyftem,. which 
we term Feodal^ had made confiderable advances to an univerfal: 
eftablilhment over all the nations of the new empire; for the (ingo^ 
larity. of the proper laws of the barbarians confifted inthis, that all- 
of them were perfonal, and quite independent of territory. The 
I'rank was judged by^ his own laws; the Lombard by>bis codei and. 
the provincial Romans by their own. So far from attempting ta- 
render their feveral fyftems uniform among themfelves, they wiibed. 
not to impoie their laws even upon the people they had conquered. 

In 
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Tn this condition matters could not long remain; the new nraaiion 
in which thefe nations found themfelves placed necelT^rily required 
new regohiions; and thence, amidfl confuiion, the law of the fiefs 
grew by degi^es common to them all. 

It is not meant in this: difcourfe to touch upon the much contro- 
verted origin of this famous fyftem. Some difcoTer it in the early 
conne£tion of the Roman patrcni ttxHentts ; others in the higher de-^ 
pendance^ or client ela^ of the fame people^ where provinces put them-« 
felves under tlie prmedion of the great Patricians, and which fome 
time fubfiiled between tities and villages, where military fervice was 
paid for protection, and in the benefcia which were allowed by the 
Roman Emperors foif the defence of the frontiers. Without feeking 
farther, we may be fatisfied that the feudal laws were the natural 
confequence of the original manners, and the new fituation into 
which the conquerors of Europe were thrown. The old Germans 
had no property in the land 4 that property was vefted in the com- 
inunity{ the paiTefnon was divided by the chiefs among the people, 
and laded no. longer than one year. Though this polity might be 
-fuited to their, wandering fituation in th&ir native woods, it did not 
-anfwer the condition of the people eftablifhed in a new territory, and 
enjoying it in cafe and quiet ; yet was this mcft inconvenient part 
of their cuftoms ^ery much adhered to. The books of the feus, 
written hundreds of years after the period we are talking of, declare, 
that the firft grants of the land made by the chiefs to the people 
were for one year, and then for more-} or, as the feudal'* writers un? 
derftood, they continued to be pbflclTed at the will of the Lord. This 
Sir Thomasi Craig terms the infancy t>ffeus ; and 'he is copied by the 
Englifh writers, who deduce their tenancy by fufFerance from the 
fame fource. 

The companions or comltes of the German Princes, were bound 

to attendance on hifn during life, and gdve an oath of fidelity for 

that puf'pofe; and it is cotije<aured that they firft obtained their 

granti'for life. They were judgw'of the fevcral diftrifts of the na- 

Vol.11. E tion, 
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tion, and entitled to certain profits of their courts for the fuppbrt oF 
their dignity ; and hence our Counts and counties are faid to be de* 
rived. Their example was followed by the freemen under them;: 
and eftates for life weiit on increafing in number from the year 60O9. 
downwards to the reign of Charlemagnei in the end of the eighth 
century. During this period, a number of caufes contributed to ti> 
tend and eilablifh the right of the tenant. The wandering life of 
the conquerors was exchanged for fixed dwelHngfr; theybuilt houfe^ 
of more ftrength and convenience than their anceftora had been ac« 
cuftomed to^ and habit attached^ them to the fpoK They had fufier«-^ 
ed the (M^ovincial Romans to be poflefled of a great part of the lands 
upon the footing of their own.law, t. r. in abfolute property and in* 
dependencb* Thefe eftates^ in oontradiftin<Sion. to the fiefs of the 
barbarians, were called allodial ; a term of very doubtful etymolo*-^ 
gy. The example, however, of thefe independent poiTeflions, whiclr 
went to the hairs of the proprietor^ could not fail to create a wi(b 
that the fief ihould alfo remain with the heir of the fraant: But thiv 
did not happen till the bogiiming^of the 9th century, in the reign of 
Clharles the- Great, when the grant went no further than to the 
tenant, and his immediate defcendants, or the children ef his body^ 
all of whom fucceeded equally, unlcis one was particularly, pointed 
out, and there the grant (topped. Craig therefore terms the period 
between 65a and 800, when lands were held only in liferent, or 
defcended to the children of the tenant, tho^ cbildbood of feui. 

Under Charlemagne, feus, we are told^ began, [H-operly fpeaking^ 
to be hereditary, u t. defcended to the grand* children of the tenant 
in a right line, though not eflabliihed by any exprefe law. That- 
great Prince emulated the old empire in the extent of his dominions,, 
and divided the conqucft among his foldiers with this additional pri- 
vilege. His fiiceeflbrs followed this example in the extenftoh of 
feus, as appears from a conftitution of Lotharius, his- grandchild. 
After the extindion of the Carlovingian race, we have the authority 
of the Books of the FeuS| that Conrad, the Emperor, in order to en^ 

eourage 



Hifiory of tht Ftudal Law. 35 

•courage the foldkrs of an army he was leading into Italy, renewed 
ihe conftitation of Lotharius. By this time, the divifions betweea 
the Popes and (he Envperors, (b fatal to Italy, and which lafted fo 
4ong, had begun. TheTe perpetual wars forced the Princes of Eu- 
rope to relax the original feverifty of iand tenures, and to court the 
attachment of military men. Feus (fays Craig) in this mannei; 
arrived at their manhood. * This we aicribe (continues he) to 

* Conrad the Emperor, who decreed, that benefices ihould defcend 
^ not only to great-grandchildren, but that one brother fliould fuc- 
^ ceed another dying without children, in that feu which had belong* 

• ed to the common father *.' When grants were in their firft pre- 
carious ftate, f . e. depenclent on the will of the Lord, they were 
termed munera.; when for life, or a term of years, they became be* 
fieficia ; and when, afterwards they attained to manhood, f . e. here- 
ditary, the appellation of/euda^cMut into common uTe. 

In the reign of Charlemagne, the chiefs or leaders of the different 
tribes were chofen by the Sovereign; and in them, both the civil and 
jnilitary powers uiiited. Within their diftrid they adminiflered 
juftice, and commanded the armies in the -field, from whence the 
greateft of them came to>be termed Duus^ or Diike^^ ia imitation of 
^ high officer of the fame name, common among the Romans of the 
lower empire. Each of thefe great judges had a deputy under him, 
called a Vicccomcs^f^iguter^ or Vifcount^ who, in the adminidraiion of 
his office, was affifted by a number of affeflbrs intruded in the law&, 
called Scabini; and every court had its clerk, or notarius. In order 
Jto .check the abufe of power, or the negligence of thefe judges, the 
King, from time to time, gave a fpecial commiffion to a certain num* 
her of his courtiers, attending upon his perfon, to traverfe the king- 
4dom, to examine th« condud}; of the territorial judges, and to redre& 
the wrongs committed by them. The great divifion of the people 
was, properJy fpeakiog, thdX of freemen Midi Jlaves. The freemen 
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confifted of the ancient inhabitants of /the country Gauls and Romans, 
to whom their liberty, and part of their property, had been left, un- 
der the title of allodial lands. The other freemen confiHed of the 
Franks, Salians, Ripuarians, &c. the conquerors of the fczmer, who 
lived under their own laws, and pofTelTed the fifcal lands, or the be^ 
neficia^ under their Princes or chiefs, and who were bound to mill* 
tary fervice in refpe^ of their benefices. At.firft, we have heard, 
thefe beneficia, like the lands of the Germans mentioned by Tacitus, 
were revocable at the will of the Prince. The great men, to whofe 
portion large tracks of land fell, granted benefices to the people un- 
der themfelves upon the fame precarious terms» Charles the Great^. 
firft among the Franks, eftablifhed the defcent of benefices in one 
degree; and his fuccefFors continued the pradice upon different prin-- 
^iples. The new empire, in their hands, fell to pieces;, difcord and^ 
anarchy every where prevailed l The degenerate Carlovingian Prin^ 
ces were obliged to court the favour, and confequently to fufier the 
ufurpations, of their powerful fubjpds. The favourite point was the 
defcent of the land to the heirs of proprietors, and the j^irifdidion. 
over the occupiers of that land.. The Carlovingian race ended ia* 
Lewis V. about the year 986, when the kingdom was ufurped by* 
Hugh Capet, who founded the third race of the French Monarchs^^ 
after him called the Capetian Line. Ia order to fortify his ufurpa-^ 
tion, this Prince granted new conceflions^ for the further eftablifhr 
mem of the property of lands; fo that, in the time of Conrad III^ 
in the year 1138, the whole lands of France were in a manner be- 
come fiefs; and we have heard that Conrad authori fed. their final, 
eft^blifhmcnt in Germany. 

It vvas during the confofion and ignorance of thofe ages, that the 
church rofe to that prodigious height of power and of profperity., 
which has been the wonder of later times. Nine*tenths of the an- 
cient formulas, charters, and wiits,. of thofe remote ages which have 
been preferved, confift of donations, privileges, exemptions, and 
grants of land, to the churchy which feems to have watched every 

opportunity 
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opportunity of aggrandizing itfelf by the follies and weaknefles of 
mankind. It was mentioned^ that the jurifdidion and civil govern-^ 
xnent, under Charlemagne and his predecefTors, were committed to 
the feveral Dukes, Counts, and other great officers of the crown, 
whofe connedioQ. with, the lands depended principally upon their 
judicative powers;: and though grants were made, to churches and 
snonafteries, of lands, yet the King's judges continued to exercife 
the common jurifdidion over them. From feveral deeds yet pre- 
ferred, of the firil and fecond race of the French Pdnces, it appears,, 
that the churchmen procured, exemption of a great part of their 
lands from the royal and all fecular jurifdidlion; and in thefe exemp- 
tions the learned men of the Continent think that they difcover the 
true origin of the feigneurial powers, or, as we fay, of the territorial 
jurifdiSim of the feudal Lords. It being once found out that exemp- 
tions of thi9 kind were compatible with public government,. the fame 
requeft came to be made by laics. Accordingly, a charter is prefer- 
ved in the Archbifhopric of Narbonne, dated in the year 811, where- 
by Lewis le Debohnaire, the. Ton of Charles the Great, gives to a laic 
Lord the lands of Villare Pontes, with power to adminifter jiiftice, 
eivil and criminal, within its bounds, and difcharging all the judges 
ordinary from interrupting him in the exercife of that right. Gfants^ 
of the fame kind continued to increafci till at laft, in the tenth cen- 
tury, under the degenerate fucceiTors of Charlemagne, the Dukes,. 
Counts, and great officers of the crown of France, renounced all de« 
pendente upon thdr Sovereign, and ereded the territories over which^ 
originally, they had no more than civil jutifdidion, into feparate- 
principalities, acknowledging no further dependence upon the crown. 
than that of receiving from it the inveftitures of their dominions, 
which was no more than a ceremonial mark of dependence ; for, inc 
other refpeds, thofe great men arrogated to themfelves all the powd- 
ers of royalty within their proper territories : They gave grants of; 
land, in order to eftaUifh vafTals under themfelves, upon condition < 
of homage to their perfons, of military ferviceS| and of aids for the- 
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fupport of their dignity. The conduft of the Prince was imitated 
by each vaflai within the extent of his own grant; and thus the 
proper feudal dependence came to be eftablifhed in the north of 
Europe, parHcularly in France, Italy, and Germany. So foon as tlic 
fiefs had thus become hereditary, dHTerences of various kinds arofe 
between fuperior and vaflfal, refpeding the nature of their rights and 
fervices. In order to regulate thefe matters, rules andxuftoms were 
eftabliihed at different times; and thefe being at I ail col ledled into 
a body, as mentioned, were itrmed tbe Laws of the Fie/s^ orCbw- 
fuetudines Feudorum^ about the middle of the twelfth century. Thefe 
laws of the fiefs, having the advantage of being reduced into a re* 
gular code, came to be ftudied in the fchools of law afterwards efta* 
bliihed in Europe, and thence acquired a kind of univerfal author!* 
ty. At the fame time, it is neceflary to obferve, that they never 
were wholly adopted in any one country in Europe* As we have 
been told by Craig, and other writers on the fubjed, they certainly 
regarded the ciiftoms of the Lombards more than of any other peo- 
ple. Thefe cuftoms furvived the nation itfelf ; for the kingdom of 
the Lombards had been deftroyed byXI!harIemagne near two hundred 
years before the feudal laws were committed to writing. In the 
mean time, each nation, and almoft -every province^ had particular 
cuftoms proper to itfelf: So that, when the feudal written laws came 
afterwards to prevail, they were only received in fo far as they hap- 
pened to be confident with the eftablifhed cuftoms of each nanon : 
And hence that variety of laws and confuetudes which took place in 
Europe, and ftill continues to dtftinguifli the feveral nations who 
have fucceeded the deftroyers of the Roman people. 

The invaders of the wcftern empire mixed with the Roman in- 
habitants of Gaul, Spain, and Lombardy; and, upon their convet- 
fion to Chriftiaaity, their priefts and principal men learned the lan- 
guage of the conquered. Their Princes arrogated the ftate and titles 
of the ancient Emperors ; and even the facred name of Conful, Pa- 
trician, and other dignified Roman appdlaiiona, were kept up for 
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centuries in the weft. So far, too, as their own particular cuftoms* 
4id not forbid, they fubmitted^ by degrees,, even to« the Roman laws. 
By thefe we are to underftand at that time the Roman laws^.as corn*^ 
piled and publifhed by Theodofius the younger. It confifted of the 
conftitutions of the Chriftian Emperors, from Conftamine to Theo- 
dofius himfelf, which were publiQied in the year 438, declaied to be- 
the only rule of judgment in the empire, and all other laws abro- 
gated. Thefe laws fpread over all Europe at that time, and conti-^ 
Bued till the year 508, when Alaric, the fecond King ot the Vi(i^ 
goths in Spain, publifhed another body of laws under his* own namc^ 
principally taken from thofe of Theodofuis. By thefe the Romans' 
of the weftern empire, who lived among the Franks and other bar- 
barians, were governed, and.in.fome degree the barbariai^s them- 
iclves. 
At iaft, the code of the civil law was promulgated' by Juftiniani 
who held the empire in the eaft, in the 529, and completed in the 
5J3* It is faid, that, iipon this publication, all former laws vanifhed: 
Others^, with equal probability, fuppofc, that the Theodofian code^ 
firll eftablUhed in. the weft^ kept its ground. One point is certain, 
that, notwithftanding the prodigious pains taken by Juftiniah, his^ 
works foon funk into neglefk. His fuccefibrs of the eaft publifhed 
new collodions of their own ; and, in the weft, it fell into entire 
oblivion. 

The norlkeni^ provitKes of France, upon which the fury of the^ 
firft irruptions fell, feem to4iave'been occupied by the barbarians iiv 
a much greater proportion than the fouth; confequently,. the proper* 
cuftoms of theie people feemed,. for fome time, entirely to prevail. 
Such ware the laws of the Salians, Ripuarians, Burgundians, Bava- 
rians, and others. Each* tribe, as before noticed, continued to be- 
governed by their own rulesi which, though different in particular 
eafes, were evidently of the fame fpirit, and plainly indicated t he- 
whole to have been of the fame original : But, as cafes occurred, 
uoprovided for by thefe laws, it. behoved them to have recourfe to 
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the Roman jurifprudencei which ihey found among the inhabitaflts 
of the country. It was that law, in particular, which alone afforded 
the forms of deeds, of bargain and fale, of gifts and tranfmiflions of 
property. Property was then, as before oWerved, divided into be- 
neficiary and allodial; the allodial. was, without doubt, that (hare of 
the lands left to the old Roman inhabitants. It continued in the 
ancient fituation, that is, independent of any fuperior, and defcend- 
able to heirs. The forms of tranfmifiion, and of defcent of allo- 
dial lands, were in a manner purely Roman ; and the barbarians 
brought no forms to fubftitute in their place. The public edidls^ 
Jeede, and grants, of the Kings of the Franks, were entirely model- 
led according to thefe forms ; and fo foon as the church began to ac- 
quire property in land, fhe made ufe of the fame kind of learning. 
The forms, itis true, degenerated with increafing ignorance and con- 
^ufion. The Latin grew every day more corrupt^ as it behoved the 
Roman language to (loop to the exprefEon of cuftoms and ideas ab- 
horrent to its genius and principles. It was forced to convey the 
unnatural founds of feus, of vafTalage, of fervices, of judiciary duels, 
and of the confuetudes of barbarians, who had for ages been the ob- 
jeiSls of Roman contempt ; and this is the genuine fource of what 
we term the Laiv Latin at this moment. 

The knowledge both of the Roman language, and of the Roman 
laws, fuch as then exlfte.d, was encouraged and revived by Charles 
the Great. He alfo had the laws of the Franks, and others whom 
we call barbarians^ reduced into form, adding to them conftitutions 
of his own : But the diforders which took place among his fuccef* 
fors, and the total revolution which happened upon their extindion^ 
threw every thing back into confufion. After the great officers of 
the crown, by the divifions of the empire, and the ruin of the royal* 
authoricy, had feized upon the countries and the free cities, of which* 
they were no more than adminiftrators, and ereded them into prin- 
cipalities, and even fovereignties, each of thefe new Potentates wifli** 

«cd to have a code of laws for their .proper fubjefts. TheC; lawe 

could 



Sijury of the fiuddl Law. ^ 

tdiiM not be of new invention ; they were a mixtare of all thofe 
ihat hclye been mentioned, t:>ken from the adtual cuftoms found 
among ihc inliabitants of each province at the time; and this i» the 
reafon to which hiftory imputes the variety of cuftoras in the king- 
dom of France, Each province had its proper rules, which were af- 
terwards feparately colleded, and reduced into form ; and hence the 
cuftoms of ?ax'\Sy the cuftoms of Normandy, the cuftoms of Axtois, 
and others. Though the ancient inhabitants were not wholly ftrippcd 
of their .property or their laws, yet were they, for a confiderablc 
time, fubje^ed to very humiliating diftindlions. It was long before 
■they were entrufted with arms, and, confcquently, were not mem- 
bers of the ftate. Injuries of every kind, among the conquerors^ 
were compenfated by money or goods. If a Roman injured a Frai>k, 
<he paid the full funv; but if the -Frank injured the Roraan, he paid 
orily the h;^lf. A flight accufation ferved to condemn the one to the 
ordeal, or the trial by fire and water, which the other was not obli- 
.ged to undergo but for murder alooe« The ancient inhabitants, then^ 
it appears, paid very dear for the allodiality of their lands ; <ind^ 
therefore, it was no wonder that they wiflied to convert them into 
/eudal tenures, or, in other words, to become Franks to all ititenta 
and purpofes. The permanency of the allodial tenure held out to 
the beneficiary tenants the advantage of fixed hereditary poiTeffion, 
and was doubtlefs a very great fpur to the progrefs of the fief. So 
foon as the fief became permanent, the allodial tenant could not but 
•wifti to become a vaflal ; he therefore put himfelf under the protecs- 
tion of the King, Prince, or Lord, of his province, receiving from 
him a new grant, under the condition of fealty and fervice. All 
thefe caufes tended to produce a new polity, unknown in the world 
before, the particular rules of which appeared in the year 1050 ; and, 
ihough'the Books of the Feus were the work of private men, bear- 
ing to be promulgated by no authority,*- they foon came to be uni- 
yerfally appealed to in all eontefts upon thofe fubjeds. 

Vol. U. F The 



4 



4^ JSyiory of the Feudal Lanjiy. 

The Roman law, we are told, funk almoft into oblivion with the 
works of Juftinian; and the reftoration of it is attributed to theEm«- 
peror Lotharius ; who, having marched to the afliftance of the Pope 
about the year 1130, was affifted by the Pifans, and the town of 
Amalfi, in the kingdom of Naples, was taken by ftorm. A book 
was found among the plunder, which had lain in the duft, and to 
which the foldiers paid attention only upon accoufit of the colours 
of its cover. This was the Digeft of Juftitiian, which had either 
been placed there by that Emperor, or brought thence from Con- 
ftantinople. Doubts, however, have been thrown by late wi iters 
upon the flory of Amalfi. They hold the recovery of Juftinian*s 
MS. to have been earlier; becaufe maxims and fornw of the Jufti- 
nian law are found in European monuments anterior to that period, 
which is* certainly true ; and it follows, either that Jufttnian*s works 
have been recovered and ftudied at an earlier period, or that they 
had not been fo much forgotten as we are taught to imagine. Thu^, 
near about the fame time, viz. the middle of the twelfth century^, 
both the Roman and the feudal jurifprudence came to be promul*- 
gated as the general laws of Europe ; the latter in the rights of land^ 
the Roman in all other civil bufmefs, public and private. Both thefe 
fyftems, however, were, in many inftances, made to yield to the par- 
ticular u&ges of the different countries, now colleftcd by antiquaries, 
under the title of the Barbarian Codes. 

Having now gone through the hiftory of tlie jurifprudence of the 
Continent, we come to that of the people to whom this ifland owes. 
her manners, her language, and her laws. The barbarians who in> 
habited the northern coafta of Germany went under the name of 
SaxonSy a fierce nation, living by rapine and. piracy ; To them the 
Britons lent for aid againft the Caledonians in the fifth century, af^ 
ter the Romans had retired from the fouth part of the ifland, and 
left them to their own defence. They confifted of feveral tribes, 
under the names of y^n^/rxand Jutes; though the Romans, to whom 
they were known by plundering the fea coafts, gave them the gene- 
ral 
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Tal name of Saxons. The aid fatally folicited by the Britons arrived, 
under the co-odiift of two dreadful leadersi Hengift and Horfa. They 
repelled the Scots and Pidls, the enemies of South Britain ; but they 
became fond of the country, and did not choofe to conquer for 
others. After driving the Britons ultimately into Wales, they feized 
the beft. part of the kingdom, and, followed by reinforcements of 
their countrymen, founded the kingdom of the Aoglo Saxons, It is 
not the civil hiftory of thefe people that comes under our province* 
We are no farther to take notice of it, than is necelTary towards the 
underftanding of fuch of their laws and cuftoms as are relative to 
our own. We in the north of the ifland, though faid to be derived 
from a different race of more ancient inhabitants, yet, fo far as our 
hiAory or our monuments reach, find ourfelves fpeaking the very 
fame language, ading under the influence of manners exadly fimi- 
lar^ and, as we ihall afterwards find, governed by the very fame 
laws. Hiftorians and antiquaries have difplayed much ingenuity 
and learning in endeavouring to account for thefe extraordinary cir« 
cumftances in two nations, wiio wete fo long feparated from, and 
hoftite to each other. 

Hiftorians aflfure us that the beft part of Scotland, that is the lands 
between the Clyde and the Forth, during the Roman dominion oyer 
this ifland, formed a part of the province of Valencia; That, after 
the retreat of the Scots and Pidis before ^he united Saxons and Bri* 
tons, another army of Saxon adventurers landed here, under the con-^ 
du£l of two brothers, 0€Lo and Ebeffa ; and, upon eftablilhment of 
the Saxon Heptarchy, this country made a part of the northern king- 
dom of Northumberland, or Bernicia. We are next told that tl\p 
Scots and Pids^ who furrounded this Saxon kingdom upon all hands, 
reduced it feveral times under their dominion ; but rather mixed with 
the old inhabitants, and adopted their manners, than drove them 
out. The. kingdoms. .of^he Heptarchy were finally united, either by 
conqueft or fucceflion, in the perlon of Egbert, who thereby liecame 
the firft King of all England; and the Pifts were conquered by Ken- 
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ncfh King of Scote, who took pofl^flion of their cduntry; (6 tliat, 
fiom this time, the whole iflandi Wales excefXed, was divided be* 
tween the two naiion&^of England aiid Scotland. About the fame 
periqd, a new and foreign enemy appeared. Different parts of Bri- 
tain, but England in particular, were invaded by the Danes, who in-* 
tollerably baradfed them. To unite the Scots in the eomiten caufe 
of defence, either Edgar or Edwy, Kings of England in the twelfth 
century, ceded the Saxon country, lying between the Forth and the 
Tweed, to Indulphus King of Scotland; to which the counties of 
Northumberland, Cumberland, and Weftmoreland, were afterward* 
added : And hence the Saxon language, and the Saxon manners^ 
preferved ihemfelves in this country, and were adopted by the Scots^ 
themfelves, in the after reigfi of Malcolm Canmore. 

The account now given from cur hiftbric antiquaries is extreme- 
ly plaufible, when fupported by the certain teftimony of thcfaftr 
For in this manner, or by ilmilar caufea, it catt. alone be accounted^ 
for, that the fmall kingdom of Scotland ihould have contained two 
races of people, fo much divided by language and by manners, as to 
appear of different origin. The diftindiion of the Welfli from ^ the 
Engliih, can be hiftorically traced : They are the ancient Britons^ 
driven out by the Anglo Saxons^ The Scots^ were the conquerors 
of this country; and yet the Saxon language and manners either 
fiirvived the revolution,* or were, by degrees, adopted by the con«p 
querors. Without pretending to determine that diflBfculty atprefent,. 
we (hall now endeavour to acquire a generalidea of the laws and> 
mannera of that people, or of the Englifh, anterior to the arrival ofi 
"William the Conqueror. 

The kingdom of the Anglo Saxons was* founded in: blood. The 
Britons were either exterminated, or reduced to the moft abjcd ftate 
of flavery. None of the irruptions or conquefts of the German^ na- 
tions, upon the Continent, feem to have been fo terrible and merci- 
lefs. There, the language and the laws of the- ancient inhabitants 
furvivcd the ruin of their nation^ and mingled with, and Mtened^ 

the 
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xMt manners of the conquerofs : But, in South Britain, hiftoriana 
llave ohferved, that fcarcely a trace ie to be found, not even in the 
tlnguage^ which, it is faid, fcarcely admitted of a Bricifh word, the 
names of places excepted. 

* The Aoglo Saxons were divided into three clafTes;. the loweft 
were flaves, who, together with their families, lay at the abfolute 
diipofal of their mailers. To this fituation, numbers of the BritilK 
captives were doubtlefs reduced ; others fell into it upon account of 
debts or crimes. Even after thefe unhappy people obtained their 
liberty, fome humiliating diftindions) like thofe of the freemen of^ 
ibe Romans^ ftiU attended them :. They^ however, enjoyed perfonal 
liberty. The country flaves were called v/V/^ainx, or villani^ and 
were bound to the foil, and transferable with the land. 

The next rank of people were perfedl freemen^ under the name 
oi Ceorles. Thefe, it is conjedured, were the fucceffors ot ihe Saxon 
eommiin foldiers. They were generally hu{bandmen and farmers of 
the lands of the nobility, and are the prcdeceflbrs^of the Englifh yeo- 
menry. tmmediately above thele, there were the noblemen, op fuperi* 
ors of different degrees, under the general title of Thanes^ Eoldermen^ 
or £flf/j; Thefe had been the companions of the leader of the army, 
the Comites of the ancient Germans, mentioned by iacitus, who foU 
lowed the chief to war, and attended him in peace. The lands por- 
tioned out to thefe great men came tohtitnnt^ Thane lands. It 
does- not appear that thcle grants were burdened wiih any pofirive 
iervices, but beftowed fimply m confidence that the receivers would 
not degenerate from their ancient manners. War was a pleafure,, 
not a neceflity ; and therefore, the feudal ideas, which afterwards > 
arofe^ feem to have been unncceflary and unknown* The Saxons,. 
in refpeQ of their lands, however, were fubjed to what was- termed 
the trinoda nuejfitas^ the three knoted obligation. The firft of thefe 
was to attend the Prince to war, or furnifli a foot foldier for the pur- 
pofe: The fecond was arcis con/lru^io, or the building and keeping 
forts and caftles in repair, which had been eredled for the public^ 
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good ; The next was the pontis ponftruilio^ ^i\it building and repair- 
ing of bridges. There was alfo a right of carriages, and furnifliing 
provifions for the King, which appear to have been very light in 
the Saxon times. Upon the death of the Thane, a heriot was paid 
to the King ; that is, a prefent of horfes and arms, according to the 
rank of the deceafed. 

With refpe£t to the political conftitutions of the Saxons, an idea 
may very foon be obtained of it. The Germans, in their woods^ 
divided themfelves into pagi^ which fuffered a fubdivifion. The 
fame thing was put in pradice in the countries of their conqueft. 
The county or (hire, and the pagus^ hundred^ or centena^ were all 
known on the Continent long before the famous divifion of that 
kind of the lands of England, completed by the command and di« 
region of Alfred the Great. The fmalleft diviflon eftal^liihed, was 
that of ten families, called 2ifree borgh^ iything^ or decenary^ under 
the management of an officer oi the name of Borgh-holder^ or Tytb^ 
ing Man. This o^c^r was choien by the tything it(elf ; and it be* 
hoved every freeman of the community to be a member of one of 
tbofe little focieties. The membexs of it were called together by the 
head ofTicer, and were all pledges for each other : They formed a 
court; and all difputes of little moment were terminated among 
themfelves. Upon the mifdemeanour of any of the members, he 
was turned out from the fociety ; nobody would be borgh for him j 
fo. that he became an outlaw, a vagabond, and perhaps was happy, 
to fall back into flavery, to fupport his exiftence. Ten of thefe 
tythings made a hundred ; a divifion alfo well known in Germany, 
and to the feveral nations ilTuing from it, under the appellation of 
centena. The hundred met frequently in the year, fometimes every 
month ; the officer who prefided was termed the HundredAry \ and the 
aiTembly itfelf was called Wappintak ; for one of the principal caufcs 
of the meeting was to review the ftrength of the hundred. The 
fpear of the principal officer was put up, and every member touched 
;it wiih his own, as a fymbol of obedience, and obligation to fight 
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were the Judges; but, in order that the caufes of parties might be 
properly dated and pled, fome there were who made law their pro- 
feflion. Thefe the Saxons termed Lauchmen; refembling, in a great 
meafure, the Scabini of the Franks, and other German nations, for- 
merly mentioned. The King and his council, or court, confiftitig of 
officers attending on his perfon, prefided over the whole. In tWs 
:manner juftice was adminiftered in England under the Saxon. politv, 
which was now drawing to a clofe. 

Edward I. in his younger days, had been patronifed by Robert 
Duke of Normandy. In that Piince's court he fpent the bed of his 
days; and, when King of England, was ever furrounded with a 
croud of Normans, whom his fortune had attraded. The favours 
beftowed upon thefe ftrangers brought on an openTupture between 
the King and the great Earl Godwin. This nobleman and his family 
afpired to the throne ; and all their intrigues were bent' to that ob- 
ject. The King's own wilhcs were divided between the Duke of 
Normandy, and his nephew at the court of Hungary. Edward de- 
termined like a faint and a confeflbr, and invited the rightful heir 
to fucceeJ, This laft Prince died about a month ^fter his arrival in 
England, leaving a young fon, called Edward Atheling. Upon the 
death of Edward the Confeffor, Harold, the fon of Godwin^ felzed 
upon the throne, with no other title but that of other ufurpers, power 
and opportunity. The refiftance he met with was not from the law- 
ful heir: Another rival, with pretenfions far inferior to his own, in- 
vaded his kingdom at the head of a foreign army, killed him in the 
field, and fubjeded England to new and unlooked for mafters. This 
formidable rival was William the baftard, Duke of Normandy, who, 
by the concurrence of all writers, and of all hiftorians, firft brought 
over, and eftablifhcd in this ifland, the proper laws and confuetudes 
of the feus, as they had been received in Normandy, the country of 
the conquerors. 

The Normans, then, are the laft of the foreign nations of whom 

.any account is neceflary in the.prefent fubjed. The Danes, for a 
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-evident, that the ideas of the feudal law had grown up in France^ 
4)ut were perfedly new to Roilo and his people. 

The Normans, in their new fettlement, grew a different people : 
They received all the polifh the times could afford, and retained the 
bravery of their anceftors : They adopted the feudal manners of the 
country in which they fettled j retaining, at the fame timey a number 
of their own original cuftoms: And hence the jurifprudence and feu- 
dalifm of Normandy, though bearing a general refemblance to the 
other provinces of the kingdom, yet differed in a variety of parti- 
culars both of form and of pradice; and thefe, to this day, continue 
to di(lingui(h the laws and cuftoms of England. 

Robert Duke of Normandy, as before obferved, had been the pa- 
tron and protedor of Edward the Confeflbr in his youth. This 
Duke had his fon William by a daughter of a tanner in Falaife; and 
as baftardy, at that period, was not attended with any degree of re<« 
proach, he, thougli the fon of a concubine, fucceeded his father by 
common confent^ and fo little did he confider the circumftances of his 
birth to be a reproach, that it was not unufual for him to fubfcribe, 
• William the Bajlard^ Original letters of his are ftill in preferva- 
tion, bearing this fignature. Upon the death of Edward, William^ 
V9\mo had ever his eye fixed upon England, pretended that Edward 
had adually made a will in his favour ; but he never was able to 
produce it. He further faid, that Harold, the fon of Godwin, was aa 
ufurper; and that, in the Hfe-time of Edward, he had ceded to him 
all right and pretenGon, fuch as he had, to the fucceflion of Englaadw 

The only proof brought by the Duke of Normandy of the will of 
Edward, or ceflion by Harold, was an army of Hxty -thoufand Nor- 
man adventurers, determined to (hare the fortunes of their Prince^ 
At the head of this army William landed in Suflcx,.on the 26ch Sep- 
tember 1066. In ftepping from his boat upon the (bore, he flipped 
a foot, and fell upon the ground. To prevent a fuperftitious con- 
ftrudion of the accidetit, by an admirable adl of recolledlion, he 
Ipudly exclaimed, in the hearing of his followers, * I take poffeffion 
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•of England; it is mine; I fcize it with both my hands.' ThFs was 
rhe right of inveftiture he pretended to England. Harold, thouglr 
an ufurper, had the voice of the nation. William had nothing for 
him but his Normans. The competitors met at Haftings. The Engw. 
Kfli army was defeated; and Harold and his two brothers fell in the 
field. William marched his vidlorious army to London ; and at laft 
received the fubmiflion of the whole nobility of the kingdom, not 
excepting Edgar Atheling himfelf, the true heir of the Saxon line. 

Like the conquerors on the Continent, William parcelled out Eng^ 
land among his Normans, according to their rank and their merits*. 
Hugh Capet, a little before this period, had ufurped and weakened' 
the kingdom of France, by fblemnly confirming the pofieffions ofi 
the nobility of that kingdom as hereditary fiefs. William ftrengthen« 
ed his iifurpatioQ by the fame means; and England, from that time;, 
became a feudal kingdom, fubje<St to thofe ufages which^on the Coq«^ 
tinent, had grown to a regular fyftem^ 

At this eventful period, we find our own country of Scotland} 
beginning to make a figure in the hifiory of Europe; and, there<» 
fbre, CUP next bufinefs will be, to gite an idea of the laws of 
its inhabitants.— The northern parts of this iflandj every body 
knows, were inhabited by two nations, or tribes*, who, according 
to the Romans, went under the name of ScQh and Pi£is\ From* 
whence Aefe people came, is, like the origin of other nations, in- 
volved in obArurity and fable. All that can with* certainty be infer** 
red, is, that they were tribes of the Celtae, belonging to the fame nu- 
merous race whom, we hav€ been confidering under different appel-* 
lations. This part of Scotland, between the Clyde and the Forth ^ 
was a Romaa piovince, under the title of Valencia^ frequently reco- 
vered by the ancient: inhabitants, reconquered by. the Romans, and* 
fortified by walls *. When the Romans left the ifland,.there people 

^ ^ joined,. 

^ Hence Buchanan made his country that elegant compliment, in the beautifol Epi*- 
thalamium upon the masriage of Mary with Henry Darnley : . 

Hicc 
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* 
joined, and attacked the fouthern Britons. Father Innes, of the Scots 

College at Paris, who wrote ati ingenious treaiife upon the fubjefl:! 

publiflied in the year 1726, fays, that they were driven back by the 

Saxons almod to their ancient territories ; and that this country, as 

already mentioned, for a long period, made a part of the Anglo-Saxon 

kingdom of Northumberland; that it was conquered by the Pi£ts ia 

the year 695, owing to the divifions and weakncfs of the Saxons ^ 

but that the Saxon language and manners kept their ground, not* 

withftanding this revolution. The war, which had feldom ceafed, 

between the Scots and Fids ended at laft in favour of the Scots; who, 

'Under their King Kenneth, made a complete conqucft of the whole 

.Pi£ti(h dominions about the middle of the ninth century. 

The learned and accurate Lord Hailes commences his Annals of 
Scotland with the acceflion of Malcolm Canmore, in regard that 
very little preceding that period is to be depended upon* Granting 
this to be the cafe, our antecedent hiftory is not therefore to be rejec- 
ted. That the Scots were a people, and governed by a fuccelllon of 
Kings, anterior to Malcolm CanmOre, is undeniable. We muft there- 
fore take our hillory of thofe remote periods, fuch as it is, in the 
fame manner as other nations do theirs, under the corredion of fenfe 
and found criticifm. 

Duncan, King of Scotland, was dethroned and murdered by Mae* 
Beth in the year 1034. Duncan left two fons by his wife, the fifler 
of Siward Earl of Northumberland. The young Princes fled from 
the ufurper ; and, upon Edward the Confeflfor afcending the throne 
of England, Malcolm lived under his prote£tion. The oppreflions 
of the ufurper excited an infurre&ion in Scotland, which was headed 
by M'DufF, Thane of Fife. The Earl of Northumberland, by allow- 
ance of Edward, marched an army to the aid of his nephew, Mac- 
Beth, 



Hie contenta fuos defendefe fines. 



^Roma fecurigerisi praetendit moenia S<;oti8. 
Hie fpe progrciTus pofitaj Carronis ad undam. 
Terminus Aufonii fignat divortia regni. 
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by degrees, to the language of the Scots j but, m the reign of Mat- 
colm, from the caufes above mentioned, the Englifli tongue,,whicbi- 
from the Norman conqueft, becan^e a compound of the French and 
Saxon, began, we are told, ta, be the language of the court, and to 
(pread over the lowlands of Scotland;, the ancient Gaelic being con- 
fined to the corners and extremities of the kingdom. For the fame* 
reafons, the names and language of the PiSs were as completely an-« 
aihilated, after the twelfth century, as if dicli a people had never 

exifted* 

The late iagenious Mr Walter Goodialt, Librarian to the Faculty^ 
of Advocates, publifhed an edition of Fordun, our oldeft and mo(b 
authentic hiftorian, in \ht jt2it 17591 with an Imrodudion to the 
Hiftory of the Scots, written by himfelf. This (hort treatife has de«^ 
i^rvedly a very high chara(^r £df learning aiid depths of refearch.. 
The author combats the propofitions of Father Innes, and preceding: 
lliftQriana, regarding the ancient inhabitants of this country. He de<^ 
n^es that the. Saxons had ever any eftabli£hment in Lothian^ or in the. 
country betwixt Fortb and Tweed, which he infifts to. have been^ 
cpnftantly occupied by the Pidls until the conqueft of that people bjr 
the Scots. Mr Qoodall} in this point, feems not a little to be under 
the injBuence of that deep riveted national prejudice, which will no^ 
2^ mil of any original mixture, or connexion with the Englifh. Thefe? 
veteran Scotfmcn hold faft by every thing which diftinguifh vfi as a 
i)ation ; and feem to think^^ that the honour of our ancient kingdoov* 
1% concerned in eilablifhing fuch. diHindions. 

Independent, however, of all other reafonings upon the fubjefl:;, 

one great and certain monument remains, which, every man. of re^ 

fiedion will prefer to volumes of artificial argumenu The pure 

Saxon language, without the leaft mixture of the Gaelic, beyond, all 

records wc are maftersofj has.been the cftabliibed language of the: 

ipw countries of Scotland ; and at thia moment, the £ngU(h have to> 

illuftratethe phrafeology of their own authors by our northern dia-. 

le£l%. If we are to reafoo^from what happened among all other na^ 

tionst^ 
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by many more. French was the language of the courts and of every^ 
man of power in England. To eftablifli it in the country, it waa 
made the language of the law; and yet al) would not do. The Saxon^ 
the dialed of the old inhabitants, not only kept its ground, but ex- 
cluded the other* How, then, can we fuppofe that a few Anglo- 
Saxon exiles, coming to Scotland, Qiould have impofed their laa«> 
guage upon a (Irange people, and totally excluded the national dia'- 
led? The inhabitants of this country, before the conqueft of the; 
Scots, have been undoubtedly Saxons ; and here, as in other coun- 
tries, the conc^erors lod their language^ and. perhaps iheir. manners^, 
among the conquered. 

In the reign of Malcolm Ganmore^ However,, our certatii.hfftory^ 
begins; and, confequently, the, certain hiftoryof the law of ScotlaiuL 
We have nothing written upon thefubjcd o^lkw, excepting a fliort 
capitulary, publifhed in Skene's colle^on, under the title of Lf 
ges Malcolmi^ i.e. the Laws of Malcom lU; and, therefore, thefe 
pretend to » higher antiquity than the period we have been fpeak^ 
ingof; for Malcolm Il« began his reign in the year 1004^ T^^ 
are introduced with the famous preambfe,. which has fo much per* 
plexed our antiquaries and lawyers: * King Malcolm gave and dif^ 
^ tributed all his lands of the realme of Scotland among his men,-— *- 
^ and retained na thing in property to himfelf hot the royal dignity,, 
^and the Mute Hill in the town of Scoon. 

* And all the Barons gave and granted to him the ward and relief 
^ of the heir of ilk Baroo^ when he fould happen to deceis, for the 
^ King's fuftentation.* 

One clafs of our antiquaries and lawyers venerate this relic as a 
genuine capitulary of Malcolm 11. ; and of this, it is a confequence, 
that the feudal law had been eftabliQied in Scotland long before it 
was known in England, or, in other words, before the Norman 
conquelL Another clafs hold it as a fixed maxim, that the feudal 
law was adopted in Scotland in imitation of the Engliih ; and, con* 
fequently, that the laws attributed to Malcolm M 'Kenneth are the 

work 
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work of a pofterior and ignorant compiler. Sir Henry Spelman^ 
with great modefty, ftates a number of ftrong objedions againft the 
fuppofitioiT of thefe laws being attributed to Malcolm II. Sir Henry, 
therefore, conjedures, that Malcolm 11. has been miltaken for Mal- 
colm 11I# Admitting this variation, it would follow, that Malcolm 
Canmore, imitating Wilinm the Normax), impofed the feudal law 
upon his country as a matter of expediency and improvement. It is 
not our prefent .province to tnter into the particulars of thefe dif- 
putes. It is fuflicient to notice the feveral opinions, becaufe they 
are hiftorically inftrudtive. 

The conjedure of Sir Henry Spelman relating to the miftake of 
the name of the Prince, to which thefe laws are commonly afcribed, 
has been adopted by Lord Kaims in one of his firft performances, 
\)[xc Effay uj>on Bfitijh Antiquities ; and his notions have been im- 
plicitly followed by Sir John Dalrymple, in the Hiftory of Feudal 
Property. 

It has already been obferved, that the Saxon laws and cuftoms 
had, long before the Norman conqueft, admitted a confideiable pro- 
portion of feudal principles and forms; not to fay that they were 
borrowed from any fyftem of the feudal law, but as naturally grow- 
ing out of the ancient manners and fituation of the kingdom. The 
ilate of the kingdom of Scotland, and of its lands, is thus defcribed 
by Fordun, the eldeft, and moft authentic, of our hiftorians. Speak- 
-ing of Malcolm II. he fays, * That, though he held in his own pof- 
feffion the whole lands, countries, and provinces, of the kingdom, 
after the manner of his predeceflbrs, hiftory reports him fo gene- 
rous, or rather fo prodigal, that he gave away the whole; retaining 
nothing to himfelf, except the little mount of the royal feat of 
Scone, whereon our Kings fitting on their throne, in their royal 
robes, pronounced judgment, and enaded laws for their fubjeds. 
Anciently (continues our author) our Kings ufed to beftow up- 
on their fubjeds more or lefs of their lands ; perhaps fome por- 
tion of a province, or a thanage ; for at that time the whole king- 
VoL. II. H • dom 
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* dom was divided iato thanages, of which the King made gift as he 

* pleafed. To labourers he gave them for a rent from year to year : 

* To freemen or geafclemen he gave them for ten or twenty, and 

* fometimes for term of life, with one or two heirs- at moft : To 

* feme Knights, Thanes, and chief men, be gave them to pcrpetui- 

* ly ; not fo freely, however, but that they were obliged to pay a 

* certain annual acknowledgment to the King */ 

This accouni, imperfedt as it is, ftjftns to contain the progrefs 
which it is luppofed the feus proceeded in. Hence the writers we 
have meniioaed conclude, that a degree of feudal cufto-ms and prin* 
ciples had found their way to Scotland, in the fame manner as in the 
fouth, prior to the reign of Malcolm Canmore ; for they fuppofe^ 
that this account of Fordun fliould belong to Malcolm III. and not 
to Malcolm II. The only thing that can be certainly inferred from 
this paflage is, that tradition, in Fordun*s time, had handed down, 
that the (late of land had been the fame in Scotland as among the 
Saxons anterior to the conqueft; and, particularly, that thanages, or 
thaneftry, made the capital honour among the fubjeds, in the divi- 
fion of the land, in both kingdoms ; and, indeed, nothing can be a 
ftronger proof of their having been originally the fame people. 

Lord Kaims then holds forth the conduct of Malcolm, upon this 
occafion, to have been a ftroke of able and fuccefsful policy. * The 

* King of Scotland (fays he) envied the power and greatnefs which 

* the eftablifhment of the feudal laws had bellowed upon William 

* of England. Malcolm had not, like the Normans, conquered Scot- 

* land: Force, of confequence, could not be available with his ov^n 

* fubjeds ; and thence it was that he aflailed them upon their weakeft 

* fide, avarice and vanity. He granted the remaining crown Jands 

* to the principal nobility, in fuch portions as he pleafed, and was 

* entitled to qualify the grant with feudal conditions. It was this 

* Prince (continues his Lordfliip) who firft introduced charters into 

* this 

• Fordun, vol i. b. 4. c. 47. 
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* this kingdom. - A charter was a neceflary evidence of the new 

* gift; and the receivers would not probably hefitate to include their 

* former cftates in the fame deed. Malcolm Camaore, it is obferved, 

* lived thirty- fix years, and, confequently, had time to make conf^- 

* derable progrefs in the plan during his OWti life time.* Such is the 
fyftem of Lord Kaims. Difficulties which frighten and perplex 
thofc who refufe to move but in the road of certainty, ferve only to 
diverfify the profpedls of the theorift, and to enliven his journey. 
Though the account now given be extremely plaufible, it vanifties 
at a nearer view. It is ohjeded, that Malcolm III. was not a poli- 
tician but a foldier : That his conftant war with the Conqueror, and 
his fon William Rufus, left him no lime for plans of legiflation: No 
inftance is preferved in hiftory, nor any one fa£t, from which that 
Prince's knowledge of civil bufinefs is to be inferred. 

Lord Hailes has publiflied a Critical Inquiry into the Authenticity 
af"ihe Laws of Malcolm. In this Inquiry, his Loidfhip revives the 
atyedions of Sir Henry Spelman, and follows them into their con- 
fecjuences; concluding from the whole, that the capitulary upon 
wliich Lord Kaims's ideas are founded, is not afcribable even to 
N<I alcolm III. but have been compofed, or rather forged, during the 
fourteenth, in place of being a royal work of the eleventh century. 

]S[otwith(landing all this criticifm and refearch, it is certain that 
tHe laws of Malcolm, (o terribly pulled to pieces by modern antiqua- 
ries, are acknowledged to have been the authentic law of this coun- 
try, by a fpecial aft of our ancient parliament * ; and, upon that au- 
thority. Sir John Skene placed them with propriety in the front of 
his colledion. Parliament does not adopt thefe laws as a part of an 
ancient code then recovered, but alludes to them as a part of the 
known (latutory law of the country ; and, therefore, ihe public ac- 
knowledgment of them muft have reached very far beyond the date 
of that aft. Whether the laws in queftion can be afcrjbed to Mal- 

H 2 colm 

• Chap. 113th of the 14th parliament of James III. 
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colm 11. or Malcolm III. or even to a pofterior reign, it is certain 
that the ordinances they contained were the genuine laws of Scot- 
land at a remote pwiod, and have been as fuch received by the na- 
tica^ We have no belter illuftration of the cuftoms and manners 
they refer to; and, tlierefore, they are to be retained and ufed both 
by the antiquary and lawyer. It is very probable, hovsever, that the 
celebrated preamble is no other than excerpts from Fordun, or fome 
of the Abbay Books, and that it has been annexed to a genuine chap- 
ter of laws enacted by fome of our Princes long pofterior to the con- 
quett. * I am of opinion (fays Lord Hales) that the feudal law was 

* gradually introduced into Scotland, not by the authority of any 

* one monarch, or in the courfe of a fingle reign, but the filent ope- 

* rations of the fears and prejudices of men concurring with the ac- 

* cidental ftate of the kingdom.' By the arguments, however, whicli 
his Lordfhip adds for fupporting this general opinion, it i« evident 
that he gives a date to the whole of thefe filent operations, pofterior 
to the reign of Malcolm Canmore ; and, indeed, we have no hefita- 
tion in acceding to his Lordfliip's opinion. 

Had our celebrated body of laws, which have for ages gone under 
the title of the Regiam Majejlatem^ been written by order of David I. 
of Scotland, and promulgated in the reign of that Prince, there would 
be an end of the difpute ; for the Regiam Majeftatem is a fyftem of 
the feudal law, founded upon the acknowledged and fundamental 
principles of that fyftem, though by no means according to the par- 
ticular rules of the Books of the Feus. David i. reigned from 1 1 24 
to 1153; and the firft writer upon the law of England, as before 
mentioned, is Rariulphus de Glanville, who was Chief Juftice of 
England in the reign of Henry II. fiom 1180 to 1189; ^^ ^^'^^^^ ^^ 
our Regiam Majeftatem contains the laws of David I. as publiihed 
by Skene, then we, of Scotland, had a feudal book about forty years 
before any treatife of that kind appeared in England. Upon com- 

parifon 

• Annals, vo!. i. p. 30* 
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parifon of thefe books, a grand difficulty arofe, which has divided all 
our antiquaries and lawyers fince the days of Sir John Skene. It 
appears beyond a difpute certain, that Glanville's treatife, the two 
firft words of which are Regiam Potejiatem^ either is a copy of the 
Scottifli Regiam Majejlatem^ or the Scottifh book muft be a copy of 
Glanville; and the queftion has been, and ftill fubfifts, which of 
them is the original ? On the one fide, Sir John Skene, Sir Jamea 
Dalrymple, followed by many of our writers, declare themfelves in 
behalf of the authenticity of the Scottifh Regiam Majeftatem. They 
contend, that it is a genuine code of the laws of Scotland, promul-' 
gated by order of David I. On the other hand. Sir Thomas Craig^ 
Lord Stair, with feveral others of note, and, of late, particularly Lord 
Hales, acknowledge their perfuafion that the Regiam Majeftatem has 
been copied from Glanville, interpolated with matters relative to 
Scotland, and impofed upon the nation as a capitulary of one of their 
ancient Princes. 

Sir Thomas Craig, in denying that the Books of the Majefty had 
any relation to the law of Scotland *, too evidently betrays that he 
tiad paid little attention to the fubjedt : He would otherwife have 
perceived, that the undoubted ftatutes cf our Princes, prior to James I. 
T-elate to the very fame jurifprudence, the fame cuftoms, and the very 
fame forms of procedure, mentioned in the Regiam Majeftatem; he 
Xivould have found, that the Norman tenure of foccage is there men- 
t: ioned as a tenure known in Scotland; nor, without fcarch or inquiry, 
"vvould he have afleried, that the term was not to be found in any 
charter of this country. Even at this diftance of*time, feveral char- 
ters have been found, of lands in Scotland granted /^^r exprejfumm 
foccage. Mr Erfkine has printed one of them. No. I. in his x^ppen- 
dix. Befides, what our author thus fo ftrongly avers in one place, 
is inconfiftent with what he himfelf has, in the courfe of his treatife, 
been obliged repeatedly to acknowledge. In his account of the feu- 
dal 

• Page 85. 
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ciflal law, he fays, that we originally had it by adoption or imitation 
of the French; and yet he fays, that the Books of the Majefty are to 
be rejected, becaufe the ordinances contained in it feem to be of Nor- 
man extradion. Becaufe Sir Thomas Craig and Lord Stair refufed 
to know or acknowledge any jurifprudence but the Roman, and the 
Books of the Fiefs, that was no reafon for the rejedion of the Books 
of the Majcfties, or other remains of our former law, and declaring, 
upon their own authority, that they contained nothing which had 
ever been the law of Scotland. What is the authority of thefe au- 
thors when oppofed to that of the legiflature, which repeatedly ac- 
knowledged thefe books, and ordered them to be revifed and amend- 
ed, by a committee chofen from the three eftates ; and that in order 
to be accommodated to the times, and continued as the municipal 
law of Scotland * ? Hiftory may be interfperfed with fable, and 
charters of Princes, and deeds of private men, may be forged j but to 
fuppofe with Craig and Stair, that a whole fyftem of law, foreign to 
the manners of a nation, has been ftolen from another country, and 
obtruded upon it, is to believe what was never known to happen in 
this world before, and what appears to be abfolutely impoffible in 
the nature of things. On the other hand, it is in no degree impro- 
bable that a capitulary, or a treatife, in which the confuetudinary 
law of a country is reduced into writing, may find its way into an- 
other country, where the Jaw is the ^ame, or nearly the fame ; and 
that, in procefs of time, fuch a book may be univerfally fuppofed, 
or miftaken for, an original work of that country. If the book 
places in order things which are already known and in ufe, the dif- 
pute about its produdion is a mere conteft of local honour ; But it 
is different, indeed, if that book contains a fyftem oppofite to every 
thing that is eftablifhed, and pretends to operate a revolution in mat- 
ters 



• This was done by no lefs than three fevcral ftatutes : The firft by one of our oldeft 
parliaments, and under the wHeft of '>ur iVinces, James I anno 1425, c. 245 after- 
jWards^ anno 1487, c. 1 15 5 and, laft of all, fo late as 1633, c. 20. 
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ters of which all countries are jealous and tenacious. According to 
the opinion, however, maintained by our great lawyers, either fuch 
a revolution muft have happened in Scotland, or what is, if any thing 
can be, ftill more incredible, the legiflature of Scotland has exprefsly 
acknowledged certain books to be laws which never were fo: They 
have ordered a fyftem to be revifed and amended for the ufe of the 
nation, which the people neither knew, nor at any time received. 

After having faid fo much againft the opinions which deny the 
Books of the Majefty to have ever been a code of Scottifli laws, or 
to have related to our manners, or regulated our pradice, we mean 
10 go no further with the fupporters of thefe books, but to ftrike a 
medium in the difpute. From a clofe comparifon of Glanville's 
work with our Books of the Majefty, it evidently appeals that the 
latter has been copied from the former, and afterwards adapted to 
the meridian of Scotland, by the infertion of fo many chapters, and 
the interpolation of particular parts. We add, that the law of Scot- 
land and England were nearly the fame in the time of Henry 11, 
when Glanville wrote his treatife; and that his book has been brought- 
to Scotland, and altered by one or other of our juridical priefts, and 
infciibed with the name of David, who was equally a legiflator and 
a faint, that is, a patron of the clergy. The feveral MSS. of the 
Hegiaqi Majeftatem have been examined, and a variety of particu- 
lars have been obferved in them, all tending to increafe the proba- 
bility of the foregoing fuppofition. Every body who has written 
upon this fubjedl has hazarded their conjedures; we are alfo at li- 
berty to do the fame. In the year 1 174, William King of Scotland, 
furnamed the Lion^ grandfcm of David I. invaded Northumberland: 
A party of the Englifh, commanded by this very Ranulph de Glan- 
ville, the author of the Regiam Potejlatem^ furprifed and tQok the 
King of Scotland prifoner, near Alnwick Caftle; from whence Glan- 
ville carried him to Richmond Caflle in Yorkfliire; and from thence 
Henry carried him prifoner to Normandy. The only price, it feems, 
at which the Scots could purchafe the liberty of their Prince, was the 

extravagant 
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extravagant one of a Surrender of the independency of their king* 
dom. By confent of the barons and clergy of Scotland, William 
became the liege man of Henry for that Kingdom- and all its terri- 
tories, and at the fame time gave his brother David, and many of 
the principal barons of the kingdom, as hoftages ; and in this fitua- 
tion of acknowledged vaflalage, the kingdom remained during the 
lifetime of Henry II. It is not, therefore, a forced or improbable 
conjedture, that Glanville might beftow upon his prifoner, the King 
oPScotland, a copy of his treatife on the laws of England; or that 
Henry fliould have purpofely given, or afterwards fent, a prefent of 
his Chief Juftice's work to the King of Scotland, to be ufed for the 
benefit of the kingdom, with which he fuppofed himfelf immediate- 
ly conneded. If the laws of both countries were nearly the fame at 
the time, it was natural for William to recommend this new perfor- 
mance to'the ufe of his judges; and the rtal author being forgot, it 
was alfo natural for the Scottifh priefts to add thofe things which 
were peculiar to their own country, and to afcribe the whole to Da- 
vid. We hazard this as a conjedure, and no more. It has at leaft 
the merit of reconciling all the objedions moved upon both fides of 
this celebrated difpute, in which it is iropoflible to take any part, 
without being expofed to difficulties unanfwerable; a thing which, 
of itfelf, feems to fay that truth lies between the two extremes. 

We have taken pains to make this celebrated conteft properly un- 
derflood, becaufe it behoves us to view our ancient code in a proper 
light; and becaufe, independent of its aid, it would be impoffible to 
underftand any thing of the hiftory of our law, and ftill more im- 
poffible TO con^prtlicnd the learning of its forms. 
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F T £ R the general hlftory which we have endeavoured td 
give of the laws and cuftoms of the inhabitants of Europe) 
-pofterior to the difiAemberment of the Roman empire, it will now be 
ncceflary for us to make an inquiry into Forms of Writs, preceding 
the publication of the Books of the Fiefs in the eleventh century : 
In doing which, it may perhaps be imagined, that nothing but con« 
jedure can be offered; which happily, however, is by no means th6 
cafe. There yet remains as much of the ancient Roman conveyan- 
cing, as will be fufficient to give a moft fatisfadory notion of th6 
forms of tranfmiillon of land property among that people, at or be- 
fore the ruin of the empire. Thefe remains have been publifhed by 
feveral of the learned, particularly by Father Mabillon, and the Mar- 
quis Maffei, in his Iftoria Diplomatica d'ltalia *• The firft of thefci 
which we (hall endeavour to give an idea of, is a contract of fale of 
a property termed ai domicile^ written upon Egyptian paper, and 
preferved in the library of the Vatican. In this contrad, the feller 
fpeaks in the third perfont He acknowledges that the purchafer has 
paid the price agreed on, out of his purfe, in numerate money, 
with which he is fatisfied, and has no more to crave: He there- 
fore promifes, that neither he, nor his heirs, fliall ever quarrel, ob- 
\tQi to, or endeavour to invalidate, the fale ; and that under the pe« 
Vol. II. I nalty 

• Maff, Iff. Pi 15J1 DIpIoDQ; vol. 5. p. 645. 
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nalty of paying a confiderable fum, which is the warrandice of the 
deed. The bargain is declared to be perfedly free of fraud, force,, 
fear, and circumvention. It is concluded by a folemn (lipulation.ia 
thefe words : ^ De qua re, et de quibus omnibus fuprafcriptis, ftipu- 
^ latus eft Mootanus vir clariflimus Notarius Emptor fpopondit qui 

* fupra,^ad omnia fuprafcripta in verbis folemnibus.' The fign, or 
fignature, of the feller is thus exprefled: * Signum Dominici viri ho-^ 

* norandi fuprafcilpii vendltoris, literas nefcieniis/ And the fubfcrip« 
tion of the witnefles is thus declared : ' Paulus Argentarius his in-^ 

* ftrumeniis, poriionis fundi domicilii cum aedificio, vel cenfum qui 

* viginti-quinque appellatur, rogatus a Dominico, viro honorabili fu- 

* prafcripto venditore, ipfo praeiente, teftis lubfcripfi et fuprafcrip- 

* turn praeuum quadraginta folidos ei in praefenti traditos vidi, et 

* mei praefentia fignum feeiti* This.atteft is repeated by each of the 
witnefles. 

To fuch as are verfant in the Roman law, it is unneceflary to take 
notice, but it is proper that ihofe who have not made it their ftudy- 
ihould know, that the Romans, in all their tranfadlions and agree** 
ments, in which any fpecies of obligation was undertaken, ufed a 
form of interrogation and anfwer, the words of which were fixed by 
the law. The party in whofe favour the obligation was to be madd 
put the queftion, and the obligant, either by himftlf, or another 
fufficiently authorifed for the purpofe, made the anfwer. It is from 
thence we have retained the common vfordi to fiipulate ; by which is 
underftood, not the making of a bargain in general, but the parti- 
cular terms of it. Some of the Roman jurifconfults derived the word 
Jlipulatio\ from a part of the ceremony which was anciently obfer- 
ved. The parlies, in token of agreement, took a ftick, a ftraw, or 
rufh, into iheir hand, and broke it in two, each keeping his own 
half. When the one party called for performance, he produced his 
half, and defired the production of the other, in order to prove the 
agreement. The rigidity of the ceremony was relaxed by the Em- 
peror Leo, who difpenfed with the ftri£t conformity to the words^ 

la 
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I7, expunge the feller^s name out of the public rolls, or tax book§i^ 
and put in its place the name of fhe purchafer. The purchafer i$,, 
*io the letter, termed Notary of the Wardrobe oj the Emperor i and the 
price is twenty golden folidi. After having informed them of the: 
circumftances of the fale, he thus proceeds : ^ Ideoque Domini, acr 
^ cepta hac epiftola mea,. forte veftra gravitas dignetur quolibet mo^ 
^do, aut quolibet tempore, quandaeidem emptori placuerit, folem^ 

* nem traditionem celebrari, ut agnofcat omnia ad fe pertinere; ao« 
^men quoque meum ex apodypticis publtcis eximi faciatis, et nomea. 

• fuprafcripti emptoris in loco profterni faciatis/ The letter bears to 
have been dictated by the feller to an honourable man, Stephen, his. 
notary, figned with his fign, and fent to the magiftrates; after which^ 
he abandoned the poflfeflion of the property. ^ 

It is impoflible to conceive a Airer,. or more folemn mode of fale^. 
The letter of tradition, is a complete precept of feifine, direded to the.^ 
magiftrates^ of the town, who at that time, as they do at this mo« 
Qient, feem to have had the power of giving infeftment within their 
own territories. The tradition is not fymbolical^ it is real ;. for the 
-vender declares, that he has left* the property void for the purpofeir. 
It is exceedingly curious, that the feller does not require the regiftra- 
tion of the deed of fale, but of the letter of tradition, or precept of 
feifine, precifely as we do at this moment: And what can we teroi) 
this but a claufe of regifirationf: Next follows the res geftn; that is^. 
the procedure of the magiftrates in confequence of this requefl:« 
They aft with wonderful precaution: They fend a deputy, one of i 
their members of court, to inquire of the vender if he acknowledges s 
that to be his letter. Tbefe members make a report that the granter^ 
acknowledges, and defires execution of it. They therefore pray, that; 
Ae letter or precept may be recorded immediately, to which the ma^ 
giftrates conient; andthe purchafer, who is prefent, afks that an a£l 
may be made out upon the whole tranfadion, according to the or* 
dinary form. This is the aft which we have now analifed ; it \^ 

vritten^ 
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written^ as before mentioned, upon Egyptian paper, and it anfwers 
to an ordinary extract from our regifter, the common preamble of 
which has been borrowed almoft n^erbatim from the ancient ^^^r^ of 
the Romans. The clerk or notary of the town, under the title of 
Exceptor^ clofcs the inftrument in thefe words: * Deus deditius ex^- 

• ceptor civitatis fuae his geftis edidit rogatus *,* 

Laftly, the name of the feller is ordered to be erafed out of the 
tax or cefs books, here termed the apodypta puhlica^ and the name of y 
the purchafer filled up in its place, pjrecifely as is done in our mo** 
dcrn fales of land property* 

Father Mablllon has imparted to the public another deed from the * 
original, written upon Egyptian paper, dated in the year 491. It 
is a donation of a property to the church of Ravenna, granted by 
an illuftrious lady named Maria^ The donatrix. declares, that (he 
has dictated to her notary the terms of her grant : That her igno- 
rance of letters obliges her to fign by making the mark of the crofs. 
In further fecurity, (he begsa friend to fubfcribe for her; and feve« 
ral perfons of diilindion to witnefs the whole tranfa£tion. She next 
gives a warrant for putting the church in pofleiliont: Then, addref* 
fuig herfclf to John Bifhop-of Ravenna, (he requefts that. he may 
pj-ocure the deeds to be regiftered in the municipal ads. 

It IS followed by the gcftlo of regi(iration, which, like the others^ . 
is interlocutory, the very fame with our ownj 1. ^4 a procurator 
appears for the party, produces the deed, and requefts it to be 
regiftered : The magiftrates find the requeft reafonable, and or- 
der it accordingly. The telling claufe of this deed is exceedingly^' 
cuiious;. we (hall tranfcribe it from the original : * Chartulam Jovi-~ 
*iio notario meo fcribendam di£bavi, cuique, qi^ia ignoro literas, (igr 
*Tium crucis feci, ad quod Caftorium V. C. carum meum, ut pro me- 
*fiabfcriberet conrogavi, nobilefque viros, qui fuas fubfciiptiones digr,- 

* nanter adne&ant, pari fupplicatione poppfco/ ^ 

^-Maffaei Hift. Diplom. pag. 15s*;. 
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We (hall find, that all the forms of the fucceeding ageft appear to 
"be but broken pieces of thofe we have confidered. Several other 
original deeds of the fatne period are preferved, and publiQied by the 
learned Marquis Mafiei, in his Diplomatic Hiftory, and they all re« 
femble one another. The fellers didate the contents to the notaries, 
and fubfcribe by their marks or figna^ which appear to be arbitrary; 
fometimes a circle, but moftly the figure of a crofs ; for in the Ro« 
man world, (ince the days of Conftantine at lead, the crofs became 
the favourite figure upon all occafions. There is the fame fpecifi- 
cation of the price, (lipulation, tradition of the property, and gefliom 
The tradition, univerfally, is firft fymbolical, and then real; the one 
gives right to the other; but there is not the leaft veftige of the for- 
mer independent of the latter. The laft remark we (hall make is, 
that the notaries of thofe days weie beginning to write worfe Latia 
than they do at this moment. None of thefe mftruments are free of 
the moft difgofting corruptions: Subfcribi ior fubfcripfi ; quinquem 
for quinque ; draditos for tradttos ; hinflrumentis for injirutnentis^ See. 
Since this was the cafe in Italy itfelf, the country of the Latin lan« 
guage, we cannot be furpriied at the barbarifms elfewhere to be mec 
with. 

There is alfo preferved a celebrated vendition of a houfe, in the 
pureft and (Irideft forms of the Roman law, and allowed to be fc 
by all the judges and learned men upon the Continent. It is a fal 
by Pafcutius Culita to Segnitius Funeftello: And, accordingly, as 
Roman forth, it is publKhed by Brifonius *• 1 his curious indn 
ment, after the receipt of the price, the difpofuive words, and a d 
icription of the premifes, exceeding in detail and verbofiiv any dc 
of the kind known in modem times, contains alfo the adl of furn 
der. The notary fpeaks in the inftrument ; and, af.er having 
clarcd the mind of the parties, he dirtds them in the ceremo 

* Tu, Pafcute, fufte ilium invellito-.—Tu, Scgnitc, fuftem ir 

* capito/ 

• Book 6. pag. ^i^. 
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n is^curibusr to find that property, among the Romans, was tranf* 
mitced by the form of refignation; and ftill more fo, that the fymbol 
of fuch refignation (hould be the ballon, which we have always been 
taught to confider as a ceremony purely feudal : Nay more, here it 
the veft and the diveft, vejlito et inveftito^ and yet all the feudalifts 
have told us, that thefe words, and this phrafeology, originated in 
that fyftemi The deed is tefted in this manner. It is the notary 
that fpeaks :^ Haecce, uti vera funt fciens, volenfque, fuae fpontis 

* attjue ex convento, utque inter viros bonos decet, uterque agitis^ 
•meque ut fcribam rogatis, jureque-jurando, cunda haec confirma* 

• tis. Teftes adfunt more adfciri, rogatique, viri utiqae probi/ 

In all thefe deeds, it is the folemnities which make the fale; and 
the pofterior writing is no more than the evidence of thefe ceremo* 
nics* The notary declares, that the parties had firft agreed among 
tfaemfelves, and what they did, of confcquence, was^x convento. The 
delivery of the rod, or bafton, here, is not meant to be fymbolical 
jpofleffion of the land ; it is meant only to denote the will of the fel- 
ler, who dehvers up his property. The real pofleflion immediately ^ 
:fbllowed by the authority of the notary, in whofe prefence the whole 
^ranfa£tion pafTed. Thus the tranfmiflion of property of the Romans 
«f the weftern empire, towards their decline, wab executed in forms^ 
and in technical language, to which we are no flrangers. We fee 
%he refignation, the tradition, the feifine, the inilrument of that 

Romans^ 

ic mixture 
of their cuftoms. 

We (hall next inquire what changes, in thefe matters^ took place 

in Gaul after the conqueft of it by the Franks; and we Ihall fee, that 

thefe changes are not many: I har the barbaiiau?, as ihey adopted 

the Roman language, complied with the whole forms and cererao^ 

nies of tranfmiflion which thty found in the counuies of their con^ 

queft. Upon this head, we are able to give information of the moft: 

eertain and fatisfadory nature^ taken from a complete book of flylea 

aiid: 



^eiiine, and the regiilration of it, in practice amongUhe 
either at or before the irruption of the barbarians,, and ^i 
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.and forms, compofed for the very fame purpofc as our bcoki art at 
prcfent, that is, to aflill the notaries of the times in the formation of 
all kinds of inftruments ufed in the evidence of the tranfadions of 
civil life. This flyle book was written by a Monk named Marcul* 
fus, about the year of our common aera 660, at the defire of the 
Bifhop of Paris. The authority of the book is unqueftionable ; and 
there we fhall find qot only the rudiments, but the complete form^ 
of all our fyftem of deeds and inftruments, ufed in the modern tranf* 
million of land property. The profeffion of the author points out^ 
that, even at this early period, the department of conveyancing was 
in the hands of the Monks; and the forms themfelves completely 
prove, not only that the evidence of writing was principally trufted 
to in the bufinefs of mankind, but that their tranfadtions, in matter 
and form, were the very fame with their predeceflbrs the Romans of 
the weft, and have been handed down to us through the vaft period 
of eleven ages. 

Authentic copies of the work of this early conveyancer were pre* 
ferved upon the Continent, and publKhed by feveral of the moft 
learned men in Europe. At laft, the celebrated Jerome Bignon, and 
one of the greateft lawyers of the laft century, judged it not below 
his genius to publiih a perfect edition of this ancient ftyle book. 
^ The laws of our anceftors (fays he) cannot have a better interpreter^ 

* and the knowledge of the Roman law itfelf muft be thereby confi* 

* derably enlarged.' Marculfus, in his preface or dedication to the 
Bifhop of Paris, mentions, that he was feventy years of age' when he 
wrote thefe forms. He excufes himfelf upon account of his inabi- 
lity for the tafk, and the ludenefs and firoplicity of his ftyle. He 
writes not, he fays, for the learned, but intends the examples he has 
given to initiate youth in the art of writing ; The forms he has col- 
leded being merely thofe which he found in pra<aice among his 
anceftors in the place of his refidence. 

At this time, viz. A. D. 660, the kingdom of the Francs was go- 
'i'erned by the Mayors of the Palace. The Princes themfelves were 

nameS| 
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^lames, and no more. The Roman Empire fubfifted in the eaft un- 
^cr Juftinian, who died only in 685. The Franks in the fouthera 
jDrovinces of Gaul adopted the Roman laws and the Roman forms, 
-^vhich they found eftablilhed among the inhabitants of the country. 
Jn the northern provinces, of which Paris was even then the chief 
icity, the Roman laws were alfo preferved j but, in procefs of time, 
cliey were forced to admit a greater alloy of the cuftoms of the bar- 
t^arians. The ftyles of Marculfus are truly the forms of the Roman 
J aw, founded upon the Theodofian Code, mixed in fome degree with 
t lie manners of the barbarians; and the Latin in which they are writ- 
C ^n betrays ftrong marks of the progrefs of corruption. The barba- 
r'ians for a long time kept up the language of Rome both in fpeak- 
g and in writing j till at laft, both in Italy and France, it funk in- 
thofe jargons out of wliich the modern languages have at lad beea . 
rmed. 

Marculfus divides his ftyles into two parts : The firft of them he 
rms cartae regales^ i. e. royal charters, or deeds belonging to the 
urt ; and the other cartae pagenfes^ charters belonging to the 
untry, or writings of country affairs^ The word carta^ which pro- 
f> «rly f^gnifkd pcper^ was at this time, and for many ages afterwards,, 
plied to deeds, conceffions, privileges, and to declarations of all 
nds. The forms of Marculfus are generally in the fhape of letters 
cpiftles; and indeed the antiquity and univerfality of this pradice 
proves it to be the natural, and ttie proper form of deeds. After the 
coftverfion of the Roman Empire to Chriftianity, the Emperors both 
of the Eaft and Weft prefaced their cdids, charters, and public ads 
of all kinds, with an invocation of the name of God, of Jefus Chrift,. 
3tnd of the Holy Tiinity. Thus Juftinian begins the proemium of 
his Inrtitucions: ' In nomine Domini Noftri Jefu Chrifti, Impera- 

* tor Caelar Fiavius Juftinianus femper Auguftus, Cupidae legum 

* Juventuti falutem.* This form, as we fliall find, the churchtnen 
continued in their inftruments and deeds ; and it remains with us at 
tbis moment in all the inftruments which we term Jolemn^ fuch as. 

Vol. If. K. treaties 
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treaties of peace, conventions, and other public national deeds. ' 
Kings of the barbarians, particularly of the Franks, often ufcd 
fame invodation. But, in ordinary deeds or edids, they de 
th^mfelves in this manner ; ' Glodovaeus R^x Francorum vir 
* lufter/ * Clotarius Rex Francorum vir illuftiis ' bimple title 
this kind were natural and proper to conquerors. It was no 
ages afterwards that titles of royalty changed from the people to 
of the kingdom. 

The church already had two capital arguments which they \ 
to induce men of all denominations to beflow grants of land, 
riches of every kind upon them. And in thefe dark ages it i 
that (he arofe to the fuperlative pitch of earthly grandeur. The 
of ihefe arguments was, that people could carry nothing out of 
world into the other. The only portable commodity wan the ni 
of bcftowing lands and goods, while alive, to charitable and I 
purpofes. To fome people it appeared a little (elfiOi, to give ai 
every thing for the good of their own foul, and leave their heir 
poverty. The clergy, however, had excellent falvos. They i 
that a man, by giving, might cnfure in this manner both for hio 
and his pofterity. They prophefied and fpread abroad that 
world was very near an end, and therefore he adled wifely who 
expeditioufly converted ic to the ufe of his foul. We (hall gi 
forms of thefe grants both by the King and the fubjed as our 
has left them *. 



• After the name and adJrcfs of the King, the deed is thus introduced 
ut ait Apoftolus, in hoc mundo intulimiis, nee quicquam ex eo aufferre r 
terimus, nifi quod ob animae falutem, locis fanflorutn devotae Domi 
impertire videmur. Ergo cognofcat magnitudo feu utilitas vedra, nos p 
Domini, ad bafllicam illam, vel ecclefiam illam, ubi Apbdolicus Pater 
venerabilis vir ille abbas, praecfle videtur, villain nuncupatam illam, fit 
quam ufqiie nunc filcus noftcr tenuit, prouiptiflima devotione cum c 
vifi fecimus conceffifle. Quapropter per pracfentem aucloritatcm r 
mus, quam pcrpctunlitcr manfuram cflc jubemus, ut ipfain villam, r 
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The language of this deed indicates the corruption of the Laiin 
tongue already far advanced. In it we find the narrative, or caufe 
of granting, the difpofitive claufe, the tenendas and habendas of our 
charters ; and, in the fpecification of lands, houfes, and their per- 
tinents, we fee the evident beginnings of the long tautological 
claufe which afterwards made fuch a figure in all the grants of 
land in Europe, and of thofe of Scotland in particular. By the 
word accolabus^ are meant to be conveyed the rural (laves who were 
bound to the land, who paffed with it from hand to hand, and were 
what, in the terms of the Roman law, are called adfcnptitii gkbae. 
The lands are given with a particular privilege. They were to be 
free of fines, which in this deed and in the old laws were termed 
freda. By the ancient manners of the Germans, all offences and 
crimes were aioned for by mul£t or compofition to the parties inju- 
red, whereof a certain part belonged to the King or the public for 
the breach of the peace, the German term for which was Jreda. 

This peculiarity in the manners of thefe people was the true fource 

« 

of a great part of the criminal jurifprudence of hurope. The 
church, it will be obferved, made early attempts to clear themfelve^ 
and their property from the civil jurifdidion ; and thefe attempts, it 
is with great probability thought, led the way, and gave the ex- 
ample 10 the pofterior exemptions of the feudal lords and their pro- 
j^erty, which was one of the great fources of diforder all over Jiu?- 
^"Ope. 

K 2 Grants 

ilia, vel antediAus Pontifex aut ille abbas, ut dixtmus, in omni intcgritate cum terri% 

€k>xnibiis, acdificiis, accolabus, mancipns, vineis, fllvis, cainpis, pratis, palcuis^ aquis^ 

^quarumTe dccurfibus, farinariis, adjacentibus, appendittis, vel quolibet gcnere homi* 

-s^Vftin ditioni fifci noftri fubditoruiD, qui ibidem commanent in Integra emunitate^ abf- 

^vae nUius introitu judiciuii, de quibuilibet caufis ad freda exigendum, perpettialiter 

^^bcat conceflam. Ita ut earn et ipfi ex fucceilbres fui habeanti tcneant, et pofikJeant, 

^^e] quicquid exindc ad profeftum ecclefiae iUius nut bafilicae facere voluerint, ex 

X^^rmiflii noftro in oomibus habeant potcftatem. £t ut haec aufloritas firmior habe- 

^tur, vel per tempora confcrvetur, manus noftrac f'ubfcriptionibus fubtns cam ^^cre^ 

"^ujiQs roborare/— '^tfra^^j> No. 14. 15^ 
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Grants of this kind, though made to the church, might, it fecms, 
be called in queftion by the fucceflbrs of the Sovereign who granted 
themi efpecially where they contained privileges or immunities 
which incroached upon the prerogative. Upon the death of the 
Prince, granter of the original charter, therefore, it was neceflary to 
obtain that charter confirmed by his fucceffbr. Accordingly, Mar- 
culfus gives a form of a charter of confirmation, under that fpecial 
title. The deed recites the petition of the churchmen, dating the 
terms of the grant which had been made by the predeceflTor of the 
then Prince, and craving that the fame may be confirmed by the 
prefent one, which is accordingly granted, the original charter being 
firft infpeded : ' Per hoc preceptum plenius in Dei nomine confir- 

* matam, fub eo ordine, ipfe et fucceflbres vel memorata ecclefia il- 

* lam terram feu villam tencant et poflideant ex noftro permiflTu/ 
Excepting that the former deed is not here 'verbatim inferted, there 
is no diflcrence between this and our common chatter of confirma- 
tion. We have always been taught, that a: charter of confirmation 
w^as a deed purely feudal, which arofe from the dominium dire^um 
in the fupcrior, and the reftraint upon the vaflal againft alienating his 
feu : But here we find the charter of confirmation complete fix hun- 
dred years before the books of the feus were written. We difcover 
it at that period to be a form not of the feudal, but of the Roman 
law. We find it in the infancy of that jurlfprudence, when the 
lands of the Franks and other conquerors had only arrived to be 
benefices, not feus, enduring only for the lifetime of the granter. 
We find, notwithftanding, that donations to churches, of lands for 
perpetuity, were then common ; and, that fuch grants needed con- 
firmation by the fucceflbrs of the granter, is proved by the formula? 
we have heard ; for nothing enters into a llylebook but what i 
cftablifhed in pradice. 

' In the fame ftyle it appears that grants were made of property 
private men. The words are plain and diftintft : * Ita ut eam ji 

* proprictario abfque uUius expedata judicum traditione habeat. 
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* neat, atque poflideat, et fuis poftcris, Doiiuno aJjuvante, ex noflra 

* largitate, aut cui volucrit ad poflider^dum relinquat.' Notwhh- 
ftanding, then, all that is faid by the writers upon the feudal law, 
and by our Craig among the reft, about the gradual progrcfs and 
ftages of the fiefs, it is from this ftyle-book of the fixth century 
proved, that the barbarian Princes were accuftomed to give grants of 
land in Roman forms, and with Roman freedom ; to give ic to the 
grantee and his fucceflbrs, with the power of leaving it to any body 
he plealed. Writers will perhaps term thefe lands allodial^ and they 
will prove the diftindion from the books of the feus; but the forms 
of Marculfus eftablifli, that the pofterior reftraints upon property, 
and other diftindions of the feudal polity, were by no means hafty 
confequences of the barbarian conqueft. It is plain, that the Roman 
ideas of liberty in land rights for ages remained in the Roman drefs. 
The property of the King, whether it confifted in lands or money, 
went under the general name oi 'Jifcusy which, among the Romans, 
was the treafure of the Emperor, At this time, whatever lands be- 
longing to the ffc of the Prince happened to be given away by him 
to any ofhis fubjeds,' ftood in need of a confirmation by the fuccef- 
for. The learned Bignon thinks that ibis was chiefly neceflfary where 
privileges were annexed to the lands ; fuch, for inftance, as the ex- 
clufion of the King's fines, which feems to have been at that time a 
common privilege. However that may be, certain it is, that a con- 
firmation was neceflary. The form which appears in Marculfus is 
entitled, * Confirnatio pro fecularibus viris *,' and is in the fame 
ftyle with the former charter of that kind. It proceeds upon a pe- 
tition of the party, and the production ofhis original charter, which 
is often termed a precept : * Undc et ipfam prcceptionem antedidi 

* Principis nobis oftendit relegendam.' The charter therefore is 
confirmed to him and his luccelfors, with full power to give or to 
leave the property to whom he pleafes. 

We 

• Book I. No. 14. f No. 17. 
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We fhall now proceed to confider the tranfaftions of private 
people, which were fometimes made in prefence of the Prince, or 
of the provincial judge. The twelfth form of Marculfus is a poft- 
nuptial contra£t of marriage executed in this manner, and is called 
preceptum donationis *, The Roman law, and the laws of the 
barbarians, allowed of a mutual donation of married perfons be- 
tween whom no children exifted ; but thefe mutual teftaments, as 
appears from the fourth Novelle of Valcntinian, were made only in 

prelence 

• * Si Dominus Omnipotcns Creator cocli ct tcrrac, pcrmiGt in principle, mafcu- 
lum et feminam copulae fociari confortio, dicens, Relinquet homo patrem et ma- 
trem fuam et adhaerebit uxori fuae, et erunt duo in carne una. Si aliquid pro amore 
diledtionis inter fe invicem donare decreverint, hoc noHra ferenitas in idipfis non re- 
nuic confirmare. Igitur venientes ille et ilia in paiatio noftro, pro eo quod filiorum 
procreationem inter fe miniine habere videntur, omnes res eorum inter fe, per ma* 
num noftram vifi funt condonafle, et {& ita convenit) villas aliquas inter fe Tifi iunt 
condonaiTe. Dedit igitur praediflus vir, ille, per manum noftram, jam diAae con- 
jugi fuae ill!, villas nuncupatas illas, fitas in pago illo, quas aut munere regio, aut de 
alode parentum, vel undecumque ad praefens tenere videtur, cum terris, domibus, 

&c. fimiliter in compenfationem rerum, dedit predijla femina jogali fuo illi, villas 
nuncupatas illas, fitas In pago illo, cum terris, &c. feu prefidiis domus eorum, ar- 
gento et auro fabricaturis, drappis, veftimentis vel omni fupelieAile eorum, pars 
parti per manum noftram vifi funt condonalFe, Ita ut dum pariter advixerint m hoc 
faeculum, omnes res fupcr fcriptas ab utraque parte pariter debeant poflidere, vel {k 
pro animabus eorum aliquid exinde ad loca ianftorom dare decrevertm, voluntatis 
eorum liberom maneat arbitrium, et qui pari fuo ex ipfis in hoc faeculum fuperftes 
extitcrit, ambobus rebus, quamdiu advixerit ufufru6luario ordine debeat poffidere, et 
pod amborum de hac luce difcefium, ficut eorum delcgationibus cominebitur tam ad 
loca fanflorum, qunni benemeritis, vel eorum propinquis debeant reverti haereJibus 
tam fupra fcriptae vjllae, quam et de praefidio eorum quicquid morientes reliquerint. 
Propterea per praefens preceptum decernimus, ct jubemus, ut dum taliter fupcr fcrip- 
tis illis decrevit voluntas, et per manum nodram invicem condonatum cfTe dignofci- 
tur, per hoc perceptum, robufliffimo jure fuffultum atquc firmatum, quicquid fupe- 
rius continetur, auxiliante Domino et noftra gratia debeat perdurare. Ita ut nulla 
refragatio, nee de parte fifci noflri, nee a parentibus eorum propinquis, nee a quo- 
cunque, poflit convelli, fed omni tempore maneat inconvulfum. Quam vcro auAo- 
ritatcm, ut firmior habcatur vel per tcmpus confervetur, manu propria fubtus cam 
dccrevia\us roborari.' 
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mlflion of allodial property, which we have always been taught to 
confider as oppofite to the fief in every rcfpe<a. It muft be owned, 
that, for a long time, we confidered our refignation, our confirma- 
tion, and our fymbolical traditions, as having originated from the feu- 
dal principles of fuperiority and valfalage, and to have been invent* 
ed to anfwer the requifites of that fyftem. Upon confidering, how* 
ever, the ancient deeds of our own country, and thofe traces of its 
laws which have been preferved, many circumftances of form are to 
be found not to be accounted for upon any feudal ideas. Upon look« 
ing into the ancient Englifh deeds, fhe difficulty increafed from the 
refemblance to our own. In Mabiilon, Marquis MafTei, and other 
diplomatic writers, we find our common forms reach far beyond the 
exiftence of the feus. The conftitution and tranfmiffion x)f Roman 
allodial property, notwithftanding the irruptions of the barbarianS| 
continued in practice for ages over all the Weftern Empire. To 
ihefe forms new principles were afterwards annexed ; and, with a 
very few variations, they were rendered fubfervient to the growing 
fyftem of the fiefs. 

We proceed to analyfe the lemainder of the form of this refigna- 
tion. The party difponer has refigned his property into the hands 
of his Sovereign by the proper fymhol ; after which, the deed pro- 
ceeds in thefe words: * Sicut ejus adfuit petito, nos ipfas villas fideli 
^ noftro, vifi fuimus conceffifle.' This is evidently no other than the 
common refignation in/avorem. The proprietor refigns his lands in- 
to the hands of his Sovereign, not that he is to keep thcn^ but,, at 
the requeft of the refigner, to beftow them upon another. One ma- 
terial thing, however, is to be noticed : The laws of tranfmiflioa 
were evidenrly founded upon realities : The refignation was confi- 
dered as really and fubftantially conveying the property to the Prince, 
who might have kept it ; which, indeed, would have been an a6t of 
tyranny: He grants it to the oiher party only upon the petition* of 
the difponer ; and, when he docs fo, the whole is underftood to be 

effedually conveyed. This will be underftood by refleiling on 

what 
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v^liat has continued from the fame ages, and what yet remains in the 
cafe of offices, when meant to be conveyed by one incumbent or 
holder to another pcrfon. They are always fimply refigned, in the 
firft place, cither to the King or to the church, or other corporate 
bodies to whom they belong. The place is then declared vacant, 
and the new officer named to it ; for no refignation infavorem will 
be accepted in thefe cafes. The new grant, therefore, muft be truft- 
cd to the good will of the donor, who, after refignation, might give 
it to whom he pleafed. The fame ruling principle took place origi- 
nally in refignations of lands. Of them we fhall afterwards find 
many examples, even in our own Scottifli forms, not to be explain- 
ed upon any other principle. One will fuffice at prefent. In a par* 
liament held at Stirling by the unfortunate John Baliol, young 
Bruce appeared, and demanded to have his homage received for the 
Earldom of Carrick, yielded to him by his father. It behoved the 
King, however, to be adually pofTefled of the lands in the firft place. 
The record bears : * £t quia per leges regni Scotiae ufitatos oppor* 
* tec, quod Dominus Rex fafinam habeat de eifdem terris antequam 
^ homagium capiat^ ideoque predidus Robertus de Bruce, fafinam de 
^ predi£tis terris in manibus Domini Regis liberavit \ which was 
real and complete refignation. A precept was next direded to the 
Sheriff to feize the Earldom into his hands, by an extent of the 
whole. Thus the refignation in- Scotland, it will be obferved, 
proceeds upon the fame principle with the ancient form of Marcul- 
fus, I. e. it was real, not a mere ceremony, like our after refignation 
injavorem. We now return to the ftyle of Marculfus *: . 

Here 

* The purpofe of the refignation being exprefled, the charter proceeds : < Qnaprop- 
ter per praefens decemimus praecq>tQm quod perpetualiter manrurum eSt jubemus, 
ut dommodo taliter ipfitis alltus 4ecrevit vohintas, quod ipfas villas in fupra fcriptis 
locis nobis voluntario Ordine vifus eft laefb vcrpuiile vel condonafle, et nos praediAo 
viro illi ex noftre munere largitatit ficut ipfius itlius decrevic voluntas, conceffimus, 
hoc eft in terris, &c. ad integrum quicquid ibidem ipfius illius portio fuit, dum ad- 
vixerit abTqne aliqta diminutione de qoafibet re ttfufhiftaario ordine debeat polfidere. 

Vol. II. L *et 
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Here we have a complete charter of re(ignation| containiog the 
fubftance of all the claufes neceflfary in our own pradice* The 
learned Bignon, the commentator upon Marculfus, is of opinion, 
that thefe forms originated from the method prefcribed in the Ro- 
man law, before alluded to; and it appears, from the laws of the 
barbarians, that it was an eftablifhed rule, that, when a man had no 
children, and wiihed to name a fuccefTor to hin>felf in heritage, it 
behoved him to do it either in prefence of the King, or the Count 
of the province and his afTeflbrs, or of the King's judges, or mijji 
Domtnici^ and to make the tradition or deliverance in their prefence. 
The ceremony, therefore, feems to have taken place, not from any 
general right which the King had in the lands of the fubjedk, fuch 
as was afterwards held to exift in feudal Princes, but upon account 
of the folemnity, the firmnefs, and fecurity, which the interpodtion 
of his authority was confidered to beftow upon the tranfadion. The 
only purpofe of refigning property into the Sovereign's hands at that 
time was, that the grantee might derive his right from the Kmg 
himfelf, in the fame manner as if it had been an original royal grant, 
and, confequently, the fecurity was more to be depended on than: 
that of any private fubjed. 

What evidently (hows this to have been the principle of thefe 
forms is, that, in the fales made before the provincial judges, there 
is no mention of a reiignation of the property in their hands; on , 
the contrary, the proprietor fpeaks in his own perfon ; only, the 
tranfadion is paiTed, and the writing or evidence of it figned in 
their prefence ; after which, the fymbdl of delivery is made by the 
ieller to the buyer, or by the difponer to the difponee, and the judge 
puts the latter immediately into pofTeflion, 

The next form which we fhall give is a difpofition of an area 
¥uthin1>orough, which, for the lake of notoriety, is addreffed to a 

Bifhop 

^ «t poft e)us deceiTum mcmoratus iHc hoc habeat et poflideat, ct fuis pofteris, aut ' 
* voluertt ad poffidcndum rcUnquat/ 
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to the Fife. As the Roman laws and manners yielded to the in« 
creafing darknefs of the fucceediDg ages, and in proportion as the 
feudal fyftem grew into ftrength, the freedom of alienation weaken* 
ed by the fame degrees. The feudal Lords came to be confidered 
as the proprietors of the laqd in their territories; and the right of the 
heirs of the vafTals grew into force, and concurred in producing thofe 
reflraiats upon the alienation, which have reached down to our own 
times. This growing intereft of the heir, and the confequent pro«- 
bability of fetting afide the deeds of his predeceffor, by which the 
land property of the family had beeri leflfened, increafed thefe penal** 
ties in the pofterior tranfmiflions of land property, and efpecially in 
grants to the church. The forfeitures grew exceilive, and the curfes 
horrible, Thefe were the claufes which figured in the charters of 
after ages, of which we (hall give progreffive inftances. The be- 
ginnings of all thefe formulas are to be found in the following mo- 
del of a church grant, preferved in the colle&ion of Marculfus ^. 

It 



* < Dum fragilltatetn hamani generis pertimercit, ultimum vitac tempork fubitanea 
tranfpoGtione ventura, oportet ut non invcniat utiumquemque imparatum, ne fine 
aliquo boni operis rcfpeAu migret de faeculo ; nifi dum fuo jure et poteftate confiftitf 
preparet viam falutis, per quam ad eternam valeat beatitudinem pervenire. Ideoque 
ego in Dei nomine, ille, ct conjux mea ilia, pro reiiitdio animae nolbrae, et remiffiooe 
peccatorum noftrorum, ut veniam in futurum confequi mereamur, cedimus a praelente 
die, cefllimque in perpetuum efle volumus, atqud de juie noftro in jure et domlnatione 
£in£lae £cclefiae illius, in honore illius conftruAac, villam nuncupatam inain, fitam in 
pago illo, quae ex alode parentum, aut undccumque ad ooilram pervenit dommatio** 
nem, et ad praelens poflidere videniur, cum omni merico et termmo foo, euro adjacent 
tiisy adjanAis, appenditiis, cum terris, domibus» aedificiis^ accolabus, mancipiis, vineis^ 
filvis, campis, pratis, pafcBisi aquis, aquarumve decurfibus, fannariis, cum paftoribos 
gr.gis, peciilia vtriurque iexus majore, vel minore, mobilibus et immobilibus, vel cpiic- 
quid did aut nominari potcfV, et tempore praefenti nodra videtur efic pofleffio ad 
pracfensi Ecciefiae volumns efie conceflum* lea ut ab hac die, memoratam villain^ 
pars antcdiAae Ecclcfiaei vel Pontifex civitatis illius, aut aAores Ecclefiarum, earn ha* 
bendi, tenendi, poflidendi, vel quicquid exinde pro opportunitate ipfius elegerint fiftU 
endi^ fibcro in Omnibus perfiruantur arbitrio^ ba ut nomen noftium in libro vitae 

* confcribatur. 
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ted from them a deed, under the title of precaria^ which came after- 
wards to make a very great figure in the bufinefs of land property 
all over Europe. It is the true parent of our back-tacks, improper 
wadfets, and other money fecurities, This^ precaria is fuppofed to 
be granted by the fame perfons, and refpeding the fame property 
mentioned in the former deed *. This deed is called precaria^ be- 
caufe it proceeds upon the petition of the perfon who ^ets or con- 
tinues the pofleflion. On the other hand, the proprietor granted a 
letter, or epiftotae preftariac^ which was nothing clfe than a liferent 
or leafe for years. Thefe deeds were afterwards confined to the 
tranfadtions of the church, and were granted to people who made 
previous donations of their property ; as a farther encouragement 
to which, the church very often made a fmall addition of fome lands 
of their own in the precaria^ or back-tack. The form itlelf is a very 
ancient Roman one ; and with them the poffcfiion was refumable 

at 



* < Domino fan^lo, ct Apoftolica fede colendo, Domino et in Chrido patri illi Epi(^ 
copo, iile et conjux mea ilia. Pluribus non eft incognitum, qualiter propter nomen 
Domini ad ecclefiam illam, in honore fan6tae illius, villam noftram nuncupatam iU 
lam, iitam in pago iilo, quicquid ibidem undecumque noflra pofleifio in integritatc^ 
per epiftolam ceffionis noftrae vifi fuimus conceiTiiTe, et eam vos ad partem iubfcrip- 
tae ecclefiae recepiftis, fed dum podea noltra fuit petitio, et veftra benevolcntia, ct 
pietas habuit, ut ipfam villam dum advivimus, aut qui pari iuo ex nobis fubperftes 
fuerit, dum advivit, nobis ad beneficium u(ufru6luario ordme excolendum tenere 
permififtis. Ea fcilicet ratione, ut nihil exinde penitus de qualibet re alienandi, aut 
minuendi ponciScium non habeamus, fed abique ullo prejudicio fuprafcriptae ecclefiae, 
vel vedro, eam tantummodo excolere dcbeainus. Ideo hanc precariam vobls emit* 
timus ut nuUo iMiquam tempore noltra pofTi^ffio etiamfi fpatium vitae nobis Dominus 
prolongaverit, nullum prejudlcium at diminutionem aliquam de ipfa villa vobis gene- 
rare non debeat, nifi ufu tantum dum advivimus habere debeamiis, et pod nodrum 
ambobus difccdum, cum omni re melioratai quicquid ibidem undeque adtrahere aut 
meliorare poterimus^ per hanc precaturiam, ac Temper per quinquennium renovata 
fuidet, abfque ullius judicls, aut haeredum nodrorum expedtata tra 'irione, vos vel 
fuccelTores veftri, aut agentes ecclefiae, in vedram eam faciatis domlruti nem revo- 
care perpetuaUter poflidendum, vel quicquid exinde facerc legeritis, ficur nodra con- 
tiiict epidola, ad profsftum profatae ecclefiae Domini illius liberum habeatis arbi- 
trium* Fa£ta precaria ibi.' 
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at pleafure^ from which w€ have in law the title of precarious pqf" 
fejfor. The church, fearing that length of pofleffion might preju- 
dice their titles of property, ordered all grants of thkt kind to be re- 
newed every five years. To evade this regulation, a claufe was de- 
vifed, declaring them to be as good as if they were renewed. 

When a grant of property was made, and tradition not given, it 
behoved the party to fue the heir before a judge, to deliver him the 
pofleffion, as we are dill obliged to do to an heir to make up titles 
where there is no authority for infeftment. In cafe, therefore, the 
continuation of the donee's poflTeflion, upon this title, (bouid be 
troublefome after death, in obliging the church to get a new tradi* 
tion from the heirs, it is declared by another claufe, that they are to 
enter to the lands without the neceffity of any fecond tradition, or 
^ijine^ (as we may call it), by the heirs. 

We (hall now endeavour to give an idea of the forms obferved in 

taking pofleffion of land property at this early period. If thefe are 

well underftood, all the darknefs and difficulty of after times will 

vanifh in our progrefs. We (hall, in the firft place, examine the opi- 

aions of two writers who have treated of this matter in concert, and 

g-i^en us a very ingenious theory of its principles. * Occupation vwe 

* ^re told by Lord Kaimes, in his Traft upon Property) was neceflfary*, 

n old times, to complete the transference of land property ; for, if 

property was not thought to have an exiftence without pofleffion^ 

ccupation was neceflfary for transferring the property of laad^ as^ 

ell as for eflablifhing it originally. But, when property came to 

be confidered as a right independent of pofleffion^ it was natural to 

Tclax from the folemnities formerly requifite in the transference of 

^ ^nd property, k is often difficult, and always troublefome, to ia- 

^ troduce a purchafer, with his family and goods, into the natural pof- 

^ feffion ; and this folemnity was difpenfed with, becaufe not eflen?- 

• tial upon the later fyftem of property. ^ But then, in oppofuioa to 

• a pra^ice fo long eftabliflied, the innovation woilld have been too 

• violent, to transfer property by the bare will of the former pro- 

^ prietor^ 
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prietor, without any folemnity, in place of pofleffion. Such is our 
attachment to vifible objeds, that it would have appeared like ma* 
gic, or the tricks of a juggler, to make the property of land jump 
from one perfon to another, merely upon pronouncing certain 
words expreffing will or confent. Words arc often ambiguous, 
and always too tranfitory to take faft hold of the mind, without 
concomitant circumftances. In place, therefore, of adual poflef- 
fion, fome ouvert adl was neceflary in order to complete the iranC- 
miflion. This a£t, whatever it be, is conceived as reprefenring 
pofleflion, or as a fymbol of it ; and hence it has acquired ine 
name oi fymboltcal pojfejfton'^^ This is a common theory with 
the lawyers, but it is not confonant to the reality of things ; and it 
leads to innumerable errors in the hiftory of form. Symbolical ae-» 
livery was not introduced in oppofition to the natural poflefTion, or 
With an intention to fuperfede it. We find, indeed, that, in the law 
of Scotland, this effedt came at lad to be given to our infeftment or 
feifine. A purchafer, fymbolically infeft, is under no neceffity of 
entering into the natural pofleflion ; and hence arofe all our fecuri-* 
ties upon land ; but thefe, comparatively fpeaking, are ideas of yef* 
terday. Ages pafled in all countriesy and in our own likewife, be- 
fore what is now termed civil pojfejfton came to be underftood or 
acknowledged. The original purpofe of fymbols was not to create 
this civil pofleflion in the purchafer, but folely, by a vifible ad, to 
afcertain the will or mind of the feller in diverting himfelf of his 
property. This could not be done by the mere pronouncing of 
words, either in moveables or land ; for though a man, with a 
moveable in his hand, (hould exprefs his intention of conveying it, 
and yet with-hold his hand, the words would go for nothing ; the 
aftual delivery is the eflfence of the bufinefs. To have made land 
jump from one perfon to another, (as Lord Kaimes fays), upon pro- 
nouncing certain words of will or confent, would be indeed a jug-* 

gler's 

♦ XiawTraAs, p. ig6. 
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*• ttrtipted with the greateft caution ; but, after the form became Cuf* 

* tomary, there was lefs nicety in the choice. The delivery of a 

* fpear, of a helmit, or of a bunch of arrows, completed the tranf- 

* miflion. In ftiort, any fymbol was taken, however little connec- 

* ted with the land j it was fufBcient that it was conneded with the 

* will of the granter V 

How his Lordfhip would be able to prove, that the ad at firft 
chofen reprefented pofleffion as near as poflible, or that the change 
to an arbitrary fymbol was attempted with caution, we do not pre- 
tend to know ; but we are entitled to obferve, that the inftance from 
Selden is altogether infufficient for the purpofe. Among the great 
variety of articles anciently made ufe of in the trahfmiffion of pro- 
perty, it was very natural, and it could not but happen, that many 
of them fbould apparently relate to the land itfelf. We have heard, 
by the forms of Marculfus, that the common fymbol of tradition or 
fur render of lands, was by a rod, in Latin Fejluca. Now, it is plain 
that a lod has no vifible relation to the poiTefTion of lands; but it 
was not in the days of Marculfus, nor among the barbarians, that 
either the fymbolical delivery, or the particular inftrument of it, was 
devifed. It was the commoa inftrument of tranfmiflion among the 
Romans. But we come immediately to an inftance which would 
have much better fupported Lord Kaims's dodrine than the inftance 
from Selden. It appears, that not long after the age of Marculfus, 
grants of land were made by a deed, in the form of an epiftle, from 
the party; in (hort, by a charter as it is now. This was undoubtedly 
a confiderable innovation ; but as this letter was not granted, nor 
any ad of the party pafTedi in prefence of a magiftrate, the transfer 
was not completed till fuch delivery took place; and, therefore) it 
behoved the feller afterwards to appear upon the fpot, and, in pre- 
fence of the judge, deliver the lands by fymbol to the purchafer. Ati 
inftrument was written out, declarative of the fad, (igned by the 
judge, and entitled * traditoria de tcrra^ or de manfo^ 

Inftrumentf 

! P. 107. 
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the analogy or refemblancc of thd thing fold, yet many more were 
equally in ufe without an atom of refemblancc. Lord Kaims .ac- 
counts for this by telling us, that, when the form became cuftomary, 
there was lefs nicety in the choice ; /• e. the ideas of mankind be- 
came more refined :. They could fee the delivery of land in a fpear, 
a helmit, a horn, or any thing. It may be afked, then, why, in 
Scotland, we returned, after ages of indifference in this article, to 
the choice of earth and (lone for lands; corn and money for teinds; 
clap and happer for a mill ; in (hort, to a fet of fixed fymbols, re- 
prefenting as clofely as poffible the properties conveyed? It is ftrange 
that we (hould have gone backward to objeds of fcnfe ; for, accor- 
ding to the progrefs which his Lord(hip has laid down, the fymbols 
of feifine fhould at laft have been more indiflferenc and arbitrary than 
at any preceding period. Our anceftorSv with great propriety, began 
to fingle out thofe fymbols for the transference of property which 
had the neareft refemblance to it, and to exclude all others, precifely 
at the time when that kind of pofTeilion began, in law, to be held 
equal in effed to natural occupation ; in fhort, at the time when out 
prefent ideas of the infeftment came to be eftablifhed. 

The diftindion we have endeavoured to explain is a capital one 
in the hiftory of our law, and the underftanding of our forms* 
From thence we fhall afterwards find the differences arife between 
the Englifh and the Scottiflx fyftem of fecurities. We therer 
fore repeat it, that the tranfmiffion of land property by fym* 
bols was not introduced with a defign of fuperfeding the adual 
or natural poffeffiOQ ; on the contrary, it was brought in to aid 
and fupport that poffeffion. It was brought in, to (how that 
the natural poffeffion had been obtained by the free will of the 
former poffeffor, which, in many cafes, could only be done by 
fymbol. Hence both fymbolical and natural poffeffion were requi- 
fite ; for the ancients knew no diftindion in effedt ; nor had they 
any idea of a tranfmiflion of land which was not followed by the 
adual occupation of the purchafcr, Confequently, the fymbols of 

delivery 
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delivery were for ages altogether arbitrary, and relative only to the 
will of the deliverer. 

The Hiftory of Feudal Property is avowedly modelled upon 
ihc ideas of Lord Kaimes. Nothing can be more juft, or bet- 
ter expreffed, than what is faid upon the evidence of tranfmif- 
fion, in that Effay. * It is not eafily conceived, (fays Sir John 
Dalrympfe) among a rude people, how property can be trans- 
ferred to another, fo as to be vefted in him, until there is evi- 
dence that the connection, as well as the affeftion of the former 
proprietor has ceafed. The emljjlo njerbotum is not a proper me- 
dium to diflblve the corporeal conne<^ion between the proprietor 
and the fubjedt, and much lefs to create a corporeal connexion bc« 
tween that fubje(St and another perfon. A different medium iu 
conveying is therefore requifue, to wit, that of delivery. Deli- 
very gives further evidence, likewife, that the affection of the con- 
veyer is ceafed j for, as it breaks his corporeal connedion with 
the fubje£t, it alfo carries the mind to conned ic with another, and 
juftifics that other in conceiving an affedion for it. 
* The firft fubjed of property is moveables j and thefe, from the 
facility of moving them, were transferred de tnanu in manum. 
Again, when men came to transfer the next fubjed of property, 
to wit, immoveables, thefe were transferred by putting the intended 
new proprietor into pofleflion, by placing him in or upon the fub* 
jed itfelf. In the ancient borough laws of Scotland, it is faid, if any 
one fell his houfe, the feller (hall (land within the houfe, and come 
out of it ; and the buyer fliall (land without it, and enter. The 
fame was the regular method of conveying a houfe anciently in 
England V 

This form is much more ancient than the author fufpeded. It has 
been (hown, that it exifted 600 years before the borough laws of Scot- 
land were heard of. On the other hand, it reached much farther down 
than he was aware of^ We ihall afterwards fee^ that it was the uni- 
form 
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form method not only of tranfmitting houfes in boroughs, but all 
forts of houfes, caftles, and fortalices in Scotland, down to the reign 
of Queen Mary, which, of confequence, occafioned a feparate feifine 
for every meflTuage. This was a fad that could only be learned 
from charter cherts, not from our law books ; and it fhows, that, 
while real poffeffion remained poflible, it was always joined to fym- 
bolical in one act : For, a? noticed before, a houfe was capable of 
delivery in the fame manner as a moveable, which lands, in mod 
cafes, were not. This is the reafon why we have, at this moment, 
no fymbols of fetfine proper to a houfe. As the ceremony of the door 
came by degrees to be omitted, houfes at laft pafled with the land ; 
and the confequence was, that, when a perfon came to be infeft in 
a fingle houfe, the notary knew no fymbol of it but earth and ftone. 

It is only further to be obferved at prefent, that^ amidft tlue numr- 
ber and variety of the fymbols of tranfmiflion, xh^fejtuca^ as il was: 
the firft, fo it continued to be the fixed mark of the ceffibn or tranf- 
miflion of laws ; and, though many others were ufed, it was feldom 
omitted. Fejiuca was the praetor's rod, which he ufed in manumif* 
fions ^ and therefore the delivery of it denoted power over the pro- 
perty, what the Romans termed dominium. The rod or baton^ m 
all ages, ha&^ and dill continues to be, an emblem of power or com- 
mand. It was therefore an excellent fymbol in the tranfmiflion of 
allodia! land :. It denoted die tranfmiflion of power or dominion. 
But it did not fo well fuit the feudal refignation^ when the perfon 
who.received it was already fuperior or doniinu^ of the thing refigned* 
Like the other fymbols, however, it was retained without alteration;, 
and the incongruity can only be thus accounted for^ 

The ftyles of Marculfus are fucceeded in our progrefs by the real 
charters a«d other deeds of the Princes and nobility of Europe, 
which although altered by pofterior ufages, evidently bear ftrong- 
marks of the originals from which they were takem The forms of 
tr-anfmiflion, from the time of Marculfus, continued to be the fame 
almod over all Europe. The formation of deeds, and every thing 

relatiiig. 
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relating to them, were in the hands of one fet of men, who, con** 
fined within their cells, had no opportunity of feeing the world, but 
adhered religioufly to the letter of form tranfmitted to them by 
their forefathers. The only difference that is to be found, lies in 
the prefaces or exordiums of the deeds, the Angularity of execrations 
againft contraveeners, and in the degrees of the barbarity of the 
ftyle^ which becomes evidently purer towards the end of the feign 
of Charlemagne, and falls again with his fucceflbrs. Thefe charters 
are figned by croffes, marks, and frgnets. Some commence with 
invocations. Some arc dated with the day and the month^ and the 
years of the incarnation. Others have the date in the Roman form, 
mention the kalends, the indidlion, and the year of the reign of the 
prefent King. Thefe grants appear all to be given to the church 
for the falvation of the fouls of the granters, their predeceflbrs, and 
iheir pofterity. The fpecification of the parts and pertinents are 
cxadlly fimilar to the ftyles of our monkifh conveyancer. Pepin 
King of France is the firft who ufcs (he forma/a^ * By the Grace of 
^ God/ H^ was an ufurper, and it was thus he accounted for his 
ibccefs } and Charlemagne, while King of France, followed the 
ibrm of his predeceffors. But, after the conqueft of Lombardy, he 
entitled himfelf, * Carolua Gratia Dei Rex Francorum et Longo- 

* bardorum, ac Patricius Romanorum.* Charles, who reftored an 
empire in the weft, was fond of thofe titles which formerly belong- 
ed to old Rome. From his charter in the year 775 to the abbey of 
St Dennis, he conjures the monks to celebrate a mafs every day for 
liimfelf, for his children, and for the profperity of the kingdom of 
the Franks. The words are *, * Ut eas femper melius deleCtet pro 

* nobis vel filiis noftris feu pro ftabilitate regni Francorum die noc- 

* tuque inceflabiliter orare, vel Domini mifericordiam deprecare ; et 

* ficut nobis promiferunt, per fingulas dies nomen noftrum tarn in 

* miffis, quam et in peculiaribus eorum orationibus, ad fepulchrum 

* ipfius Sandli Dionyfii, debeant recitare/ In this claufe may be 

perceived 
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perceived the beglaning of the tenure in mortmain, or, as we fay,, 
mortification, and in what manner the preceding forms of deeds 
were accommodated to the feudal fyftem. The charter of Charlc- 
msgne is a (imple donation, to the churchy with a requeft of their 
prayers and bleflings in return. This was afterwards converted in- 
to a feudal tenure ; and the requeft of the donor was converted inta 
a reddendo of preces et hchrimae. In the library ot the King of 
France, there is a beautiful diploma granted by Charles the Grofs^ 
Emperor of Germany, in the year 886, pait of which is lately pub- 
}i(hed by thofe learned diplomatifts the Benedictines. It begins ia 
this form : * In nomine SanAae et individuae Trinitatis, Carolus^ 
• divina favente dementia Imperator Auguftus.' Then follows the 
exordium, and the grant to the church, in the common ftyle. la 
the remainder of the charter, very confiderable alterations arc per- 
ceptible *. Here the prayenr of the church are made a pofitive con- 
dition of the grant : * Eo videlicet tenore.' Befides, the church is 
bound to the real return or reddendo of an annual feaft upon the 
anniverfary of his coronation in all time coming. This plainly in- 
dicates the exiftence of the feudal forms^ which had made a confi!- 
derable progrefs, and were completely eftabliflied upon the fubfe- 
quent ruin of the empire of the Franks, and. the rife of the Seigneu- 
ries. The imprecations, and the reft of the ftyle, continued much, 
the fame. Charles the Bald, in the year 862, granted a charter to 
the abbey of St Dennis, which contains the following execration : 

• * Eo videlicet tenorc, ut pro noBis atque antecefloribus noftris, ct conjangc ac 
' prolo noftra, fen totius Imperii nodri (labilitate, Dei clementiam hacc eadem eccleOa 

* aflidue exoret, ct annis fingulis, die confecrationis noftrae, congregatiorie cjufdem 
« ecclefiae, ct monachis in monafterio jam diftac Abbatiac Sanftac Mariae.ct Sanfti^ 

* Sequani, Deo famulantibus, una rcfcftio nobiilitcr preparetur ct honorifice cxhibc i- 

* tur: Poft noftrum.quoque ex hac vita difccffutn, dies anniverfarii no(Vri, cum prcci- 

* bus ct ollationibus miflarum, devotiffitnc rcccnfeatur, ct hacc cadem refeftio eifdcm 
*- congrcgationibus abfquc aliqua rclaxatlonc adminiftrctur. Et ut hacc noAra con- 

* ccflio firmiorcm per futura tcinpora in Dei nomine obtincat vigorcm, ct a fiddibus 

* noftris vcrius ccrtiufquc creddtur, manu propria fubterfirraavimuj.* 
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*• Qui, vero, noRro tempore allter facere pracfumpferit, et poft dif- 
** ceflum noftrum, five quamdiu advixerimus, hanc noftram confir- 

* mationem violare voluerit, a Deo, cujus cxtitit contemptor, poenis 

* etcrnalibus fe damnandum cognofcat */ About the end of ihe 
tenth century, and beginning of the eleventh, the univerfal diforders 

9 

which prevailed in Europe from the relaxation of government, and 
the great variety of petty Princes, as it ruined almoft every thing 
dfe, bore very hard upon the church. The pofleflions of the clergy 
were of aH others the mod tempting ; and^ as every lord or baron 
wanted to increafe his domain, he made no fcruple, efpecially in 
Germany, of appropriating now and then a part of the ecclefiaftical 
poffeffions. The clergy had nothing to oppofe againft thefe vio- 
lences but fpiritual curfes, which they inferted into every charter and 
ileed which came through their hands, infomuch ihat thefe impreca- 
tions came at laft to be a fixed claufe of ftyle, aUhough they proved 
but a weak defence againft the attacks of their ferocious neighbours 
the laic nobility^ 

When the empire of the Franks came to be drfmembered among 
the Counts, Dukes, and Princes, each of them, as they affeded eve- 
ry thing that was royal, aiTumed alfo the title and the ftyle which 
formerly belonged to Sovereigns alone. In Mabillon f , there is a 
charter by William Count of Auvergne, and Duke of Aquitaine, to 
a monaftery of his own founding. It is direded, * Sacro fandae • 

* ecclefiae Sandlae et individuae Trinitatis, Sandaeque et intemera- 

* tae Virginis Mariae^ Ego Gratia Dei, Princeps et Marchio Willi- 

* clmus.* Another, by Hugh Duke of Flanders $, begins thus : 

* In nomine fummi et etcrni Salvatoris Jefu Chrifti, Hugo Excel- 

* lentiflimus Rex Francorum, Dux et Marchio.' And thus Rich- 
ard I. Duke of Normandy, introduces his charters of religious do- 
nations : • In nomine Sandae et individuae Trinitatis, Fgo Ricar- 

* dus. Gratia Dei, Dux et Pripceps Normanorum, penas inferni cu- 
VoL. II. N *piens 

• Diplom. vol. 5. p. 710., . f P. 559. $ Mabil. p. 723. 
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* piens efflugere/ &c, Thcfe were the origins of thofe titles whicKr 
the feudal nobility afterwards arrogated to themfelves *. 

In the eleventh century, charters appear without any fubfcriptioa 
or feal. The notary only names himfelf, inferts the names and titles 
of all the witnefles, and concludes with his own name thus, Petrus 
Monachus fcrtpfit ; or rogatus fcripfit. In general, charters of all 
kinds were figned by croffes made by the parties ; but the words 
were always written around them. The ftyle of charters and deeds^. 
in general, refpeding property, with the mode of their execution 
over all the Chriftian world, varied in nothing material : The forms 
are all fubflantially the fame, and have been hand&d down from the 
fame models. The alterations, fuch as they are, feem to arife from 
the temper or degree of fuperftiiion of the granters. For example^ 
in a charter of Sancho King of Arragon, he thus defigns himfelf: 

* Nunc igitur. Ego humillimus fervorum Dei fervus, Dono Dei,. 

* Sanchus Rex.' In the year 1085, Alphonfo of Spain begins with* 
the moft folemn and orthodox invocation : ^ In nomine Domini^. 

* qui eft trinus et unus, Pater et Filius, ct Spiritus Sanftus ; Ego^ 

* Alphonfus Dei Gratia,' &c. William Duke of Normandy, on the- 
contrary, at an early period feems to have thought the tnvocatioan 
of no confequence. He begins, * Willielmus Dei Gratia, Dux Nor- 
^ manorum, omnes ad quos literae iftae pervenerint Salutem, Sciant 

* tam prefentes quam futuri/ 

The great variety in the dark ages of which we have been fpeak- 
ing, in the mode of the execution of all forts of writs refpeding. 
property, arofe from the general ignorance of letters, and particu- 
larly of the art of writing, which was long confined either entirely 

to 

* Charters are found at this period having the tefting claufe in barbarous voTt» 
Such is that granted by King Rollo to the Abbey of St Amond in the 925* 

Utque hoc preceptum firmum per faecula duret, 
Et credant homines cunfli per tempora mundi^ 
Subfignante manu propria firmatio patet, 
At^ue annulus noftrum pinxit fappreiSis agalmtr 
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•to prtefts or to notaries, in whofe hands it was then confidered jutl 
as any particular art, fuch as that of engraving is with us at this 
moment. Therefore it was, that among the Romans, in their de- 
cline, people of diftindion, officers of rank, nobility, and Princes 
themfelves, made no fcruple of declaring their want of this art in 
their deeds ; for, had it imported any refledion, the notaries never 
would have ventured to infert an acknowledgement of that kin3. 
This pradice continued during all the fucceeding ages ; and it is afcer- 
tained by a vaft variety of inftances to be found in the diplomatic 
writers during the long period from the ruin of the Roman Empire to 
the nth century. Thus Clovis II. of France, and Nantchild his mo- 
ther, fcrupled not to fay, * Propria fubfcriptione inferere non poflu- 
'* mus, nos et procelfa genetrix noftra.' And, what is more furprifmg, 
Bifhops themfelves feem as little concerned about this circumftance, 
as appears from feveral private deeds and public councils. For the 
fame reafon, the fymbols of tradition varied continually, according 
■to the caprice of the party. Although, for a long time after the 
ruin of the Empire, writing feemed to have been neceflary in the 
tranfmiflions of property, they came at Jaft, for the moft part, en- 
tirely to depend upon the ceremonies of tradition, and the witnefles 
prefent j though, at the fame time, in a variety of important cafes^ 
i«:^ftrument8 continued to be made out upon the fad, bearing the 
^ roe title they had in the days of Marculfus, viz. notitiae traditoriae 
a T-kAguerpitiones^ which anfwer to our reftgnation and infeftment. The 
'^rieis the aft of the proprietor abandoning the pofleflion, and the 
•O' lier of the purchafer entering into it ; and thefe are often joined 
^^^gether. The ftrength of the tranfadlion being thus made to de- 
pend upon the ceremony of inveftiture, witnefles, oaths, and religi- 
^^-is reftraints grew more and more into pradice ; a pradice which 
^c>ntributed very much to increafe the influence of the cleigy, and 
^Virow the civil bufinefs of Europe into their hands. 

The forms of the feudal law then growing into fyftem, continued 
^l^c iranfmiflion of property, without writing, upon difl'crent princi- 

N 2 pies. 
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pies. With that law alfo, the old obftruaions to alienation bcgao 

# 

again to appear, and were foon joined by a great number of addi- 
tional reftraints, till then unheard of in the world. Accordingly^ 
feveral charters in the tenth age are to be found, in which the chil- 
dren confent to the conveyances of their fathers. 

The principal fymbols of tradition continued to be the feftuca^ 
bafton, or rod ; the turf, or the bough of a tree, for land ; and for 
houfes, the door, or aclual poffeflion ; but a great many others were 
ufed at the fame period. Du Cange, in that prodigious repofitory 
of learning, the Glojpirium Mediae et Infimae Latmitatis^ has colledled 
a lift of above fixty different things ufed as fymbols of the tradition 
of real property. Sometimes the granier, when writing was to in- 
tervene, gave his orders fymboKcally, and delivered the parchment, 
the pen, and the inkholder, before AvitneflTes, to the writer or notaryt 
who was to a£l upon the occafion. This was a very common prac- 
tice; and it is the original of the ceremony yet obferved by a per- 
fon who cannot write, who delivers the pen to the notary, or touches 
it. The bough and the turf are generally introduced in thefe worda, 

• Cum ramo et cefpite rituque populari idem fancitum eft, rationabili** 

• terque firmatum.' Thefe were very common or popular fymbols; a& 
other times a very odd one appears; a cafk of fea water for lands upon 
the coaft; * per amphoram plenam aquae maris exinde legittimam feceC' 

* donalionem ;* at other times the rod appears to be a knotted ftick j 
and fometimes the ceremony is performed by a cloth and a knife. In 
a deed of excambion, granted by Sifenand a French Lord, to another 
proprietor about the end of the ninth century, the tradition of the land- 
is thus exprcfled: ' Et juxta legem meam, per cultcllum, et feftucan> 

* nodatam feu guafonem terrae vobis exinde ad veftram partem cor* 
•' poralem facto veftituram ad veftram proprictatem habendum, et 
^ me exinde foris expuli, et ab fafao feci a prcfenti die.' He de- 
livers the property of the land by the rod, the knife, and the turf, 
which is to ferve for a corporeal inveftiture thereof; at the fame 

time he gives inftant pofleffion of the houfe^ by g^^i^^g out of the 

door, 
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jToor, and declaring that the purchafer might do with it what he. 
pleafed* Having thus defeifed himfelf, (as he fays) he takes up the 
parchment, pen, and ink, delivers them to the notary, and defires- 
him to make out an atteftation of the whole ad : * Dixi et perga- 

• mina cum atramentario, de terra, elevans, Ariperto notario domi- 

• nl imperatoris tradidi, et fcriberd rogavi */ On purpofe that the. 
witnefles might be attentive, the party, in thefe days, pulled each of 
them by the ear, after which they were faid to be rogati et rcquifiti. 
The words are, * Coram multis teftibus, per aurem attradis f-' This^ 
jnftrument of feifine is as complete as any one that has been exe- 
cuted fince that time, and is the firft deed in. which we meet with 
the barbarous vtxh Jaftre^ or tnjafire^ which had now become techni- 
cal. The ceremony is very particularly fpecified in an inftrument 
of reftituiion of lands, which Guido, Count of Picc^^^dy, had taken 
from a monaftery of the Holy Trinity in that country, and which 
he had afterwards been prevailed upon to reftore. It is dated the 
8th of the kalends of June, anno 1068, about two years after the* 
Norman conqueft J, According to the principle of the Books of th^- 
Feus, which are faid at this period to have come abroad, a violent 
ieizure from the proprietor would have been conftrued only as an% 
interruption of the poflcflion ; but that was not the cafe in France, 
at this period. Tlie fame obfervation which we fet out with, in ex'p- 
plaining the nature of the feifine in the time of Marculfus, is ap-- 
glicable to this deed in the middle of the eleventh century. Everyi 

refignatioui, 

••Dip. vol. 5. pag. 729. t Ibid. pag. 698. . 

X * Vobis et omnibus alils ab hinc inantca permitto, concccio, et ad integrum reftU- 
tuD, terras eafdem et cetera omnia cum omnibus priftinis confuetudinibus, ficut ipfc 
''Ct mater mea eum illo tenuerunt, et monaftcrio Sandii Trinitatis dedcrunt,- ut habea- ' 

* tts et teneatis firmlflimo ftabilimemo vos ct poftcri veftri. Tunc inclinavit fe comes 

* ct accepit viridum Sciapum, nr.m domus recenter crat juiKata, ficut folemus facerc, , 
^-quaodo aliquem perfona pOtentis vcl Dcminum Aifcipimus, vel amicum. Tunc junco> 
' ipfo, nam tam donum faciens quain rcfbaurationcm, dedit duobus fratribus qui prae^- 

* femes aderant J i*d eft Dcmino Cluro et Fratri David/ &c. 
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refignation, and every tradition of property, whether fvmhollcal or 
real, was confidered to be complete, and to leave nothing in the per- 
fon of the grantei or donor, who was held to be abfolutely denuded 
or diverted, and the other to be completely inverted. They had not 
the moft diftant conception of the exiftence of property without 
pofleflion. On the contrary, thefe ideas, in the times we have been 
confidering, have always been infeparable. 

As a certain proof that the Roman law never was forgot during 
all thefe ages, and that the forms of it were adopted into the feudal 
fyrtem, we have only to remark, that the Roman form of rtipulation 
was kept up and obferved in the greatert part of the tranfadions 
both of Italy, France, and Germany ; and that moft of the deeds, 
from the days of Marculfus downwards, exprefled the ceremony of 
the rtipulation to have been performed. The words are, * ftipula^ 
'^ tione Jubnexa^ To underrtand this expreflion, it is neceflary to 
know, that the Germans and Franks, like the ancient Romans, ia 
token of a promife or an obligation, broke fome rtraw or rufhes.; 
and, by the deed lart under confideration, we fee, that a bulru(h was 
one of the fymbols of the delivery of real property. The party re- 
ceiver tied this rtraw or rurti to the inftrument of obligation, as an 
additional proof of the perfefl: completion of the ad, which, upon 
that account; was faid to have a rtipulation annexed. As a monu- 
ment of that form, there yet remains the teftament of Fubrad Abbot 
of St Dennis, as we are told in the New Diplomatic Treatife by the 
learned Benedidins, which has the rtraw remaining glevved to the 
paper. In the fame manner, lands weie conveyed at times by a 
piece of money, delivered by the feller or donor to the donee or 
purchafer; and this piece of money was tied like a feal to the char- 
ter. The words of one of thefe are; * Et in tertimonium hujus do- 
• nationis nummus ifte huic cartae apenlus eft, quum per ipfum do- 
'* natio ifta faftaeft V 

.Having 
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Having thus endeavoured to give an idea of the deeds, ufages, 
and manners, in the tranfmiflion of property, from the ruin of the 
Roman empire in the weft, till the publication of the Books of the 
Fiefs, and the Norman conqueft^ both of which happened about the 
middle of the eleventh century, we propofe, in the next place, to 
complete the hi ftory, by the addition of the forms of ihc Saxons 
and Normans, which brings us home to thofe of our own country* 

No man has treated this fuhjed with fuch depth of knowledge, 
and, at the fame time, with luch plainnefs and (rmplicity, as the 
learned Sir Henry Spelman. His mode of writing is entirely free 
from affe^ation, and fuited to the calm difquifuions he engages in. 
Sir Henry, in his Gloflary, under the woxA feodum^ refers the origin 
of the feudal law in England to the Norman conqueft. This point- 
of the hiftory of the law came to be argued in a great caufe, refpec- 
ting defedive titles, in Ireland. It was contended by fome, that 
Spelman was wrong, and that the feudal tenures exifted among the^ 
SaxonSr This called upon Sir Henry to defend his opinion, which 
he did with the greateft fuccefs, and, at the fame time, threw a great 
deal of new light upon the laws and antiquities of his country. From, 
the account which this author gives of the Saxon deeds and inftru- 
ments, it is evident that their ufages were very little conneded with,, 
or founded upon, the feudal law its principles, or its tenures. The 
Saxons came to Britain at an early period, before the feus had made 
any vifible progrefs upon the Continent. It is plain, that, in the 
matter of land rights, and in the forms of their written deeds, they 
adopted the fame modeJs and ufages which exifted among the inha- 
bitants of Italy, France, and Germany. Spelman's account of this 
matter is fo fatisfadory, that we (hall give it in his own words :. 
•The Saxons, in their deeds, obferved no fet form, but ufed honeft- 
*'and per(picuous words to exprefs the thing intended, with all bre- 
**vity, yet not wanting the eflcntial parts of a deed, as the names of. 
*'a donor and donee, the confiderarion, the certainty of the thing 
* given, the limitation of theeftate, the. refervation (If any were),. 

* andl 
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and the names of the wltnefles, which always were many, fomc 
for the one part, and fome for the other; and though the deeds of 
their time, which we find in abbey books, are generally Latin, yet 
are moft of them tranflated from the Saxon by religious men; for 
they ordinarily did ufe their vulgar, as appeareth from the infpexi- 
mus' of many ancient charters, and by diverfe originals themfelves, 
at this day extant. Monks and clergymen aflfeded much the La- 
tin, as well to make themfelves the more remarkable for their 
learning, as to exprefs works of fandity in a fandlified tongue. 
Therefore, alfo in donations made to their churches, they uled for 
the moft part long and tedious preambles to excrte the donor, and 
advance the adion, with all the powers of invention, wit, and 
learning, that they could. Their deeds made to churches and reli- 
gious ufes, commonly contained in the end of them a bitter curfe, 
denounced by the donor, (and fome bifhops that confirmed the 
fame), againft all that fhould at any time pervert the intent of the 
donor, or interrupt the quiet pofleffion of the thing fo given. 
Where the King was donor, the ancient deeds did ufually recite^ 
that the gift was made by aflent of the peers of the land ; the law 
feeming to be then, that the King might not difpofe the lands of 
his crown without the aflent of the lords, both ecclefiaftical and 
temporal. Therefore, when Baldredus, King of Kent, had, with- 
out the aflent of the nobility, given the manor of Mallinges in 
Suflex to Chrift Church in Canterbury, the gift was avoided till 
King Egbert, and Ethelwulf his fon, (by a general council holden 
for all England, at Kingfton, about the year 838), did new grant 
the fame to them. Hence it feemefh to grow, that fo many peers 
of the land always fubfcribe the charters of the ancient kings, not 
only as witnefles, but as confentiog to the fame, by the words, con^ 
fenfi^ conjinnavi^ corroboravi^ confoUdavi^ amendixi^ and fuch like ; 

* every one of them commonly ufing a feveral term, and adding the 

* fign of the crofs + to his naaie V , 

Sh: 
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.'Sir Henry did not, in the foregoing account, intend to -eftablifli 
any connexion between thefe ufages of the Savons and the people 
of the continent ; and yer we muft be fenfible, that what he has faid 
is almoft a fummary of what we have been endeavouring to efta- 
blifti from the earlieft charters on the continent ; the fame long 
preambles, to excite the piety of the donors ; the fame bitter curfes 
9gain(l thofe who fhould counterad the intention of the deed ; and 
the fame mode of fubfcription by the ci ofs, in prefence of numbers 
cf withefles, which, in the cafe of the King, confided of the firft 
tiobility. • As for dateing, (fays Sir Henry), it was not ufual a- 

• mongft them, fave in writings touching the church, wherein they 

• ibllowed the chamber of Rome in kalends, nones, in the year of 
f the Lord, and fometimes of the Pope. Seals they ufed not at aJI, 
•.other than the common fign of Chriftianity, the fign of the crofs, 

• .which they and all nations, following the Greek and Roman 

• vChurch, accounted the moft inviolable method of confirming,' 

This is fo true, that the Chridians of the third age who ufed 
jftals, had the fign of the crofs cut upon them. Clemens of Alex- 
fltndtia particularly exhorts them to ufe only figures proper for cal- 
ling to their remembrance the myfteries of the Chridian religion, 
ai. nd difcharges the feals ufed among the other people, fuch as arms, 
afes, and other figures. It was cudomary for councils to confirm 
eir decrees and regulations by the fign of the crofs, which, from 
t.form, obtained additional force and refpedl j and the Emperor 
eOjfurnamed the Philofopher, is faid to have made a decree, bear-* 
g, that all deeds fandified with the fign of the crofs ihould be in« 
"iolable. * It is (continues Spelman) to be underdood, that the 
' elder Saxons made their conveyances of lands without deed or 
'Writing, by delivery of a turf or fpear, a daff or arrow, or fome 
other token or fymbol thereof*.' In this manner St Edward the 
C^onfeflbr granted to the monks of St Edmund the manor of Brok 
Vol. II. O by 
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by a knife, which he fixed upon the high altar of the abhey^ there* 
to remain in perpttuam memoriam duraturam. To this we beg leave 
to add, that horns, either made for drinking or hunting, feem to 
have been, in the Saxon times, the principal fymbol of delivery ia. 
the grants of lands. We mentioned, on a former occafion, the fa^ 
mous horn kept in the cathedral at York, by which Ulphus King of 
Deira conveyed his eftate to that church. The family of Pufe, in 
Berkfhire, hold a particular manor by a horn, which was given to 
their anceftpr William Pufe by Canute the Dane. Upon this horn 
there is an infcription in thefe words : * King Cnute gave Wil- 

* liam Pufe this horn, to hold by thy land/ Dr Hickes informs us^ 
that ^ both the horn and the manor were in his time poflefled by 

• Charles Pufe, who recovered it after a long fuit in Chancery be- 
^ fore Judge Jefferies.'— * The horn itfelf was produced in Courts 
^ and) with univerfal admiration, received, admitted, and proved to^ 

* be the identical horn by which the lands* as by charter, had been^ 

• conveyed Ijy Canute the Dane feven hundred years before/ There 
IS another horn of this kind which was preferved by the lords of the 
manor of BoarftaH, aa having been given by Edward the Confefibr« 
to one of their predeceflbrs, named NygiU It is now in pofleffiooi 
of the Engliih Society of Antiquaries. There was an inquifitioa* 
taken about it in the year 1.268^ in the following words : ^ Prae* 
^ didus Willielmus filiua Nygelli et antecefibres fui tenuerunt didias^ 
^ terram et Ballivam de Domino Rege ante tempus Conqueftus- 

* Angliae per unum Comu^ quod eft. Chart a praedi£lae Foreftae V^ 
As the greateft part of the laws on the continent, efpecially fuch as* 
the church had concern ia, were conveyed by written deeds, fup- 
ported by delivery >, real or fymbolical^ or both ;^ fo we find the very.- 
fame pradice early eftablifhed among the Saxons. 

• Touching lands (fays Spelman) among the Saxons, they were 

• of two forts, bacland and JolkJand. Bocland fignifieth terram codU 
y cillarum^ or librariamy charter lands; for the Saxons called a deed 
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^ or ckttter an hoc ^ u e. Hbrum^ a book ; and this property was their 
terra hereditaria ; for it commonly carrieth wiih it the abfolute 
iobeiitance or property of landj and was therefore prefervcd ia 
writing as prediutn nobilc fiberum et immune*. Fdlkland was the 
terra vulgi^ the land of the common people. It was fo termed 
either for that the aflurance of them refted in the teftimony of the 
folk or people, or for that they might be alienated to all folk 
wicboi)t impediment. As the other, in writing, was termed hokc* 
landf for that they were no way difpofable but according to the 
tenor of the writing, which they called a boke^ or land boke^ as the 
Jews called their writings the poffejftan bake ; fo that folkland and 
bQkelaud among the Saxons were much of the natare of alkdium 
zxi^feudum among the feodifts. But as nothing continueth (lablc 
under the fun ; fo, in proceffion of ages, this bokeland, or heri* 
tableland, began by little and little to be aliened by the fathers 
firft to churches and religious houfes, by confent of the next heir ; 
then by exciting the children and kinfmen, out of piety, to coq« 
firm their fathers and ancellors grants. After, in like manner to 
lay perfons \ fo that it grew at lad a matter of courfe for children^ 
as beredes froximi; for kinfmen, as heredes remotiores ; and then 
the lord himfelf, as heres ultimus^ to confirm the fame, 
• The ufe of writing, in conveyance of land, did not, among the 
Franks or Germans, fuperfede or even diminilh the ceremonies or 
the fymbol of tradition. It was about the middle of the fevcnth 
age that the Saxon Kings converted to Chrillianity began to ufe 
written deeds in their donations to the church.' To complete the 
^iranfmiifioD, or, as it is there exprefied, to confirm their own grants 
"^hey offered a turf at the altar. An inftance we have of this in the 
^ early charter of Cedwalla, King of the South Saxons, made to The- 
>odorc Archbifliop of Canterberry. This is the only cafe of fymbo- 
lical tradition quoted by Lord Kaimes from Selden^ in the Trad up 
^t>n Preset ty« The words are; * For a further confirmation :! 

O 2 * n , 
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my grant, I Ced walla have laid a turf of the land aforefaid upom 
the holy altar of my Savfour ; and with my own hand, being ig- 
norant of letters, have fet down and exprefled the mark or fign of 
the Holy Croft.' The tefting clkufe is, * Anno Dominicae incar- 
nationis fexentefimo odtogefimo, Ego Cedwalla, Rex a prefato ro- 
gatus Epifcopo, hanc donationis meae cartulam fcribere juffi.' The 
fame charter is alfo cited by Blackftone *. * The method (fays he) 
of the Saxons was, for fuch as could write to fubfcribe their 
names ; and, whether they could write or notj to affix the fign of 
the crofs ; which cuftom our illiterate vulgar do, for the mod 
part, to this d^y keep up, by figning a crofs for their mark, whea 
unable to write their names. And, indted, this inability to write, 
and therefore making a crofs in its (lead, is honeftly avowed by 
Cad walla, a Saxon King, at the end of one of his charters.* This 
pradice, however, was not peculiar to the Saxons j nothing was 
more common upon the continent, both among Kings and fubjci^s, 
from the ruin of the Roman Empire downwards. The cuftom, too,, 
of offering lands at altars by fymbols is equally ancient, and equally 
common. Charles the Great prefented his charter of donation of, 
the ifland of Corfica, and the dutchy of Spoletto, upon the altar, 
to St Peter, and to Pope Adrian. The charters, completely exe- 
cuted, were laid upon the altar as offerings made to God. Some- 
times thefe charters were fent to Rome, to be offered upon the altar 
of St Peter, and preferved in the archieves of the church; and dona- 
tions of that kind were frequently confirmed by the Pope, as the 
head of the church. It was formerly obferved, that the children 
and heirs of the granters were accuftomed to confent to them, as 
having a right in the fuccefHon of the property. For the fame rea- 
fon, the wife and children joined in the religious aft of oflfering tht 
charter of donation at the altar. All thefe pradices continued to bte 
common upon the continent down to the twelfth century. Gut, 
Lord of Montclheri, one of the greateft* men at the court of Philip -I. 

of 
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of France, iQ the fuperftitious fpirit of the timeS) became a monk ia 
the monaftery of Longpont. Ac his entry, he made them a dona- 
tion of a valuable mill and mill land, called Grotel; and his wife and 
his' children appeared. in the church,, and Uid th% deed of donation 
upon the altar with their own hands *. 

The later Saxon Princes, as a further mark of their religion, be- 
fides figning by the crofs, placed it at the top of their charters, fpmt- 
times with the addition of the famous monogram or labarum of the 
Emperor Conftantine. T\\\^ monogram , compofed of the letters of 
the name of Chrift, came afterwards to be much in ufe among the 
Ghriftians in feals» in writings, ^nd in ftandards. 

We (hall now proceed to confider one of thefe Saxon charters f 
byUchtred King of Canterberry, in the eighth century, which has 
(as Spelman oblerves) all the eflential parts of a complete deed. Ic 
has the confideration, or, as we fay, the caufe of granting. It con- 
tains a defcription, (as the hnglifh iay), and a certainty of the thing 
granted ; neatly defined by all its boundaries ; and the granter?s 
heirs, and every other perfon, are to incur an anathema if they pre- 
fume to counteract the deed. This is the fubftance of all the char- 
tiers upon the continent for the long period we have examined j but 
the exprcffion is more concife, and at the fame time equal in.ftrength. 
After the heptarchy v^as deftroyed, and England united under one 
head, the ftyle of the charters became almoft literally what they 

were- 

•* Dip. vol.* 5. p. 494. 

t In nomine Doiiiini Del noftri Jefu Chrlfti, Ego Uchtredds Rex CantuarForum, 

• providens mihi in futuro, decrcvi dare ahquid omnia mihi donanti, ct concilio a'c- 

• ccpto bonum vifum eft conferre Bafilicae Be^tae Mariae Gcnctricis Dei, quae fita 

• eft in l6co qui dicitur Litningac, terram quatuor aratrorum, quae dicitur Wilhclmie- 

* (ttin, cum ad eatidem terram peninentrbu', juxta notifiimos termlnos, id eft Berewig 
•ct Meguines Pacs ct Strctlcg. Quam donationem meam, volo firmam cflc in pcrpe- 
•tuom: Ut ncc Ego, ncc liaefcdes mei, aliquid minuerc prcfumant. Quod fi aliter 

* temptatum fuerit a qualibet perfona, fub anathematis interdidlione fciat fe praevari« 

^ cari. Ad cujus confirmationem, pro ignora^ntia literarum -f* fignum Sanftae Grueis . 

* expreffii et tcftcs idoiieos ut fubfcriberent rogavi, id eft Berichtualdusn Archieplfctf^- 
< piun vinim Tcnerabilem.' 
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were upon the continent, -and even what they were in the days cff 
MarcuUuS, excepting that the cuffcs againft the contraveeners arc 
more terrible. In Ihort, any man would be led to believe, that all 
the churchmen, chancellors, and notaries in Europe, iiad copied 
from the fame ftylebook for hundreds of years *. 

The words of ftyle, or the habendum^ (as we (hall term it), are the 

very fame with the forms of Marculfus. Lands are granted in that 

.ancient author to a pur chafer, * Ita ut cam jure proprietario habeaty 

* teneat, atque poffideat, et fuis pofteris aut cuicumque voluerit ad 

• poffidendum relinquat.' The lands are to be poffcfled in the fame 
manner, and difpofed of with equal freedom, at the pleafure of the 
grahtee, * ut habeat ac poflideac quamdiu vivat, et poft fe unum 

• haeredem vel cuicunque fibi placuerit, derelinquat.' The only 
condition or burden in the Saxon charter is, the performance of 
what was* the duty of all the fubjefts of the kingdom, viz. the trvtO'^ 
da nectjjitas^ which is the duty of going to war, or military expedt* 
tions, and the building and repairing of caftles and bridges, to which 
all men were liable, whether they had lands or notj only, thofe who 
had lands were chargeable in proportion to their property. This 
duty is therefore excepted in thefe words : ^ Excepto communi la- 

* bore, expeditione, arcis et pontis conftrudione/ The fpecificatioa 
of the pertinents are the very fame with thofe of Marculfus, * cum 

^ omnibua 

* A charter «f Kiog£dgarin the year 958 proceeds thus : ^ Regaante In perpetuum 
Domino noftro Jefu Chrifto, &c. Ego Eadgarus Rex Anglorum ceterarumque gentium 
in drcuitu periiftentium Gubernator et ReAor, cuidam fideli meo miniftro, vocato 
nomine, Alur. modicam muniminis mei partem, terrae et tres perticas in illo locOi ubi 
Anglica appellatione dicitor, at LotA ut habeat et poffideat quamdiu vivat, et poft ie^ 
unum haeredem, quicunque fibi placuerit, derelinquat, Sit hoc praedi^lum Rus li- 
berum ab omni malorum obftaculo, cum omnibus ad Rus rite pertinentibus, campiSf 
pafcuis, pratis, filvis, aquis, aquarumque decurfibus, excepto communi labore, czpie* 
ditione, pontis et arcis conflru£tione. Si quis vero hominum, banc meam donatio* 
nem cum ftultitiae temeritate ja£hndo, infringere tentaverit, fit ipfe gravibus per coI« 
k deprefTus catenis inter flammivomas taetroFum daemonum catervaS| nifi prius %A 
fatisfadUonem emendare vohierit.' 
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vifloa of Its hlftory by the feudal writers, and by Sir Thomas Craig 
among the reft, into infancy, youth, manhood, and old age. In Eng- 
land it was otherwife. Though certain that/ the feudal principleft 
and ideas might have made their way from the Continent, efpecially 
in the time of their conaeGion with the Normans under Edward the 
Gonfeffor, yet it is held by the beft informed writers and hiilorians, 
that a revolution took place in England, in favour of the feudal IaW9 
under William the Conqueror. In the time of this Prince, the fyf- 
tem of the fiefs, upon the Continent, had arrived at full manhood. 
He invaded England ,in the year 1066, and feodal lands had been 
hereditary, and held under a new polity in France, ever fince the 
ufurpation of Hugh Capet in the year 998; and in Germany, from 
the expedition of the Emperor Conrad to Italy, which was only a 
few years afterwards. It is not to be fuppofed, however, that thig 
revolution was. altogether fudden. The Conqueror was a. Prince too 
politic to make an attempt of that kind. It required time to fettle 
the kingdom, and to confirm his own power, before treading under 
foot, as he at laft certainly did, the ancient laws, liberties, and cus- 
toms, of the Anglo-Saxons. In the mean time, thefe ufages, efpe- 
cially in the tranfmiffion of land property, continued. Ingulphug, 
Abbot of Croiland, the hiftorian of William^ informs us, that, at the 
time of the conqueft, many eftates were transferred by bare word of 
mouth, without any writing or charter, and only by the Lord's 
fword, helmet, horn, or cup; and many tenements by a fpur, a, 
bow, and fome by an arrow. Thcfe things happened in the be- 
ginning of the Norman reign. In after times, the author obferves, 
tliat the faftiion was altered. With regard to written deeds, they 
alfo continued after the conqueft the fame as before, even in the 
mode of execution; being figned by the granters with thecrofs; 
and the writer added the name of the perfon who granted it. * This" 
*,,ufe (fays Spelman) continued aifo after the conqueft, as appeareth 
*.by many precedents, both of the Conqueror himfelf, and foiue of 
'^ uis fucceflbrs. So, when Henry I. gave the manor of Thorpe \o 

* the 
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•^ the church of Norwich, a dozen of Bifhops, and ahove tw'enty 

• Earls 6r Baron« of the larity, and as many Abbots and other pre- 

-« Jatcs, fubfcribed the fame; adding thereto, with their names, the 

"• figiv of the crof&j and I much marvel that it hath no curfe an- 

* »exed.— And for this -caufc, after the Normans had brought in the 

* common ufe of (ealing, yet they did long after retain the former 

* cuftom, and fo fortified their charters, both l^ith crofles and feals, 

* st9 was that of Henry II. and others I have feen, of William the 

* C^onqueror, William Rufus, King Stephen, &c V 

From the Norman invafion, until the reign of Edward II. the 
'iV>rms of the charters, and other deeds in England, continued in an 
^unfetiled ftate. This is a natural confequence of the fituation of the 
kingdom, of which the inhabitants were now mixed with, and fub- 
jedled to a foreign nation. The alterations, however, upon the ftate 
of land, and the forms of its tranfmiffion, were neither violent nor 
•iutldcn. The plain ancient Saxon forms of Written deeds remained ; 
'which, from the ruin of the empire, till that period, contained plain 
declarations of the faS, or of the intention of the donors, without 
any fixed arrangement of words or claufes. By degrees, however, 
'the technical words formerly ufed to indicate the freedom of the 
grant, viz. the words habeat^ tcneat^ pq/Jideat^ &c. came by degrees 
to be changed into habendum et tenendum; and the holder or gran- 
tee was termed a tenant or vqJfaL The word tenant, formerly, meant 
no more than a freeholder or pofleflbr. Formerly, the granter, fel- 
ler, or donor, had no further concern with the lands; but now they 
were to be held of him as fuperior lord. Hence they came to be 
Xtvmtd tenementa ; and then, and not till then, the reddendo^ or re- 
turn to be made by the tenant, appears upon the face of the deed. 
Formerly, the confid^ration, or the caufe of granting, was exprefled 
to be cither a price, or for fervices paft or prefent ; but deeds, after 
this period, became frequent, where the confideration always re- 
Vol. 11. P fpedcd 
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fpeftcJ the future; and therefore, the lands are granted, not as fon- 
merly, * ut fint liberae vel immunes a fervitute mundana j' oFj • ab 

* omni feculari graved! ne,' but are exprefsly given * pro homagio et 

* fervitio habendo;' for military fervicc; and for a great variety of 
uddcndas relative to the manners and commerce of men at the time^ 
efpecially for the prayers and devoiions of the church. 

By the old Saxon charters, th« donee was entitled to convey them 

* cuicunque voluerit;' but now, reftraints of all kinds begin to ap- 
pear. Sometimes the vaflal is laid under exprefs obligation not to 
alienate, without the licence of the lord or fuperior j and, in general, 
the law came to be fo underftood, though the form was not thereby 
much affedled J and, indeed, it appears, that, for feveral reigns after the 
Norman conquefti a great number of charters continued to be given, 
with the ancient freedom, to heirs and'aflignecf;; to the grantee, and 
the heirs appointed by him; and for very Tmall, or elufory payments 
and fervices ; but this does not apply to the great body of the nai» 
tional property, which certainly, by degrees, came to be converted 
into knight or military fervices. At laft, in the reign of Edward IL 
the ftyle of th^ feudal charter was fixed, and divided into fo many 
fpecific claufes; which form it has retained both in Scotland and 
England ever fince. 

In Scotland, our earlieft charters, from the days of Malcolm Can^ 
more downwards, are in the fame ftyle, or rather in the fame worda, 
with the Saxon and earl-y Norman deeds ; or, which is the fame 
thing, in the very ftyle and words of the ancient clnirters of the 
Continent. The reiterated confirmations by our Princes, of the deeds ' 
of their predeceflbrs in favour of the church, or private perfons, 
were merely for the purpofes of fecurity and notoriety. They are 
itrmed precepts^ letters^ charters^ &c.; exadly as thofe of the Prin- 
ces of the Continent, and of their Saxon neighbours. At laft, the mo- 
dern claufes, the tenendwn ct habendum^ begin to appear, verging al- 
ways towards a fixed ftyle, whicli they at laft received about the very 

fame. 
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being a dry index for the memory, we have therefore thought it 
proper to go as far back as any thing in our department is to be 
found in Europe. We have accordingly given the hiftory of the 
fevcral nations through whom the fubftance of our forms has been 
tranfmittedi and have traced the feveral forms themfelves down from 
the ruin of the Roman empire^ to the eftablifbment of the feudal 
law in Great Britain : We demonftrated, that the forms of tranfmi(^ 
fion of property, which have always been confidered as originating 
from the feudal law, were in faA the fixed forms ufed among the 
Romans of Gaul at the deftru£(ion of (he Weftern Empire, and 
which were handed down entire in all their ceremonies, claufes, and 
technical terms, from that remote period to the conqueft of England, 
by William the Norman, and which have reached, in a great mea- 
fure, to our ovm times; therefore, we have ventured to aflert, that 
the forms, ftyles, and technical terms, of the charters and tranfmi& 
fions of Roman property, were afterwards appropriated by degreea^ 
to the language of the fiefs; and by an alteration in the import, and 
very little in the form and arrangement, made to ferve the fame pun» 
pofes under the poflerior fyftem. 
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WE have traced the liiAory of the charters of the Romans, the- 
Francs, Germans, and Anglo-Saxons; and we are now to 
^ew the changes they underwent after the introdudion of the feu^ 
dal law into this ifland. In other words, we are to enter upon the 
eftabliflied fyfiem of our own Feudal Securities. We are convinced, 
that, in our future progrefs, we fhall be fenfible of the advantages 
refulting from the journey we have taken through the ages of anti- 
quity, efpecially as wc have hitherto proceeded under the guides of 
certain hiftory, real deeds, and authentic forms, by which we have,, 
in a confiderable degree, obtained the knowledge of the true fourcei^ 
from whence the art of conveyancing, and the whole fyftem of £u^ 
ZDpean fecurities, have taken their rife. 

Aa our whole attention is henceforth to be turned to feudal prln«»- 
ciples, we ihall not at prefent enter into any general explanation^ 
either of the feudal law, or of the particular modifications of it, 
which took place in this ifland. A general account of that kindi 
would be unneceiTary ; becaufe it would frequently lead us into te- 
dious repetitions. Henceforth, therefore, we are to keep clofeto^ 
flyle J taking it up in the beft progrels we are able, and referring to? 
the proper feudal law, to the common law of tngland, and of Scot- 
land, to hiftory, to manners, and to every thing requifire to render 
the terms, the tenor, and compofition,. of our Scouiflx fecurities per— 
fe^ly underftood. 
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Inftead of that ancient liberty and freedom wliIcH we Iiave for* 
merly contemplated in the pofleffion of land, every circumftance re- 
lating to it changed, with the law, into a fyflcm of dependence and 
reftraint. After the example of the great Lords in France and Ger- 
many, taking advantage of the v^eaknefs of their feveral Princes, and 
the diftradions attending difputed fucccffions, an univerfal fpirit of arif- 
locracy fcemed to fprcad itfelf over Europe. The great men who for- 
merly commanded provinces under their Sovereign, converted their 
offices into property ; and, in order to preferve if, refufed all other de- 
pendence on the crown, but what was neceflary for the prcfervatioa 
of the kingdom, and confequently of their own pofleffions. 'Neither 
their lives nor their lands were thenceforth to depend upon the fu- 
preme power; and their fubjedion to it was to be marked by nothing 
more than a few vain ceremonies. Upon every difference, they 
thought themfelves entitled to take arms in their own defence. In 
(hort, each of them became Sovereign within his own territory. This 
did not happen from a principle of liberty, but from a fierce, novel, 
ariftocratical fpirit. Inftead of half a dozen of tyrants in the regions 
of Europe, thoufands of ihem arofe in every particular country. 
They combated and deftroyed *the power of their Sovereign over 
themfelves; but they multiplied and rivetted every fpecies of oppref- 
fion upon thofe under them. From this univerfal anarchy arofe the 
horrible cuftom of making war upon each other; and of defolating 
the country for their private quarrels. Each Lord arrogated the 
whole powers of juftice upon the inhabitants of his own territory; 
and delegated the execution of them in fuch manner as he pleafcd. 
His power depended upon the number of his vafTals and dependents. 
His pride, and his manners, were imitated by thofe under him. Ho- 
mage and military fervices v;ere principally in requeft ; and the im- 
portance of every individual was regulated by the number of depen- 
ilents. The fcale ended in the fimple cultivators of the ground, 
^vhofe pcrfons were free; and, laft of all, in the ferfs or villains, 
whofe pcifons were the properties of their fuperiors of all ranks. 
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•*It'i8-(fay«M; Voltaire) from thefe barbarous times the cuftom • 
••'is derived to us, of doing homage for a houfe or a village, to the 
^ proprietor of another houfe or village. A merchant trader, wha - 
•- happens to make purchafe of an ancient fief, receives ftill the faith 

* and homage of another burgefs, or of a peer of the lealme who 
^ happens to be proprietor of an arrier fief in his fuperiority. — The, 

* law of the fiefs (continues M. Voltaire) fubfifts no more : But thefe. 
*• ancient cuftoms of dependence, of holding and of homage, are 

• ftill in being. The maxim, nofupetior^ no land^ that is, that every 
•• inch of land muft have a fuperior, is admitted as a rule in mod of 
^ our tribunals, as if it was not fufficient for ourfclves and our pro- 

• pertiesto belong to our country *.* 

What M. Voltaire here fays of France, is almoft verbatim appli-- 
cable to us in Scotland. The ceremony, indeed, of homage is not 
now performed, but the language of it is fully prcferved. It is there-^ 
fore the principles of this fyftem, barbarous as they are, which we* 
XBuft now have under our confideration. 

For ihe execution of civil juftice upon his vaflal, every feudal 

IckI deftined an apartment in his feat or caAle, or fometimes a par** 

tkular remarkable fpot of his lands. The members of this court 

i^ere his own tenants or vaflals, who were bound to regular attend-* 

aace, and fworn to, do juftice to each other and to their lord ; and, 

being of equal degree among themfclves, were therefore by the fcu-> 

dalifts termed pares curiae.. It behoved every thing that was done 

refpci^ing the admiflion of new vaflals, or a change in the tenor of 

the former ones, to te done before the pares ^ by which means it. 

came to be perfc<5lly known to all concerned. In this court the fu-^ 

perior prefided either In perfon or by his depiuy, who received dif^ 

fcrent names in different countries of liuropc^ A chief part of tlie 

bufinefs of the pares curiae is faid to have been, to witnefs the vaf-^ 

fal's declarations of fidelity, and the conditions of his tenure. Oa 

the other hand, to witnefs the g^rant given to the.vaflal, and ioicrin . 

' tbGv 

•■Vol. 8. pas- 37.- 
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the fuperior !f the lands then propdfed to be igi^en, or any paft df 
them, had or had not been formerly granted, in whole or in part, 
to any of ihemfelves. If no objedlion lay to the grant, or to the 
perfon of the propofed vaflaU the oath of fealty or fidelity waa 
admiuiftered to him, and feiline, or poflefCon of the property, 
immediately given, which was often delivered by the lord in 
perfon. ' At firft, (fays Craig), there was no other inveftiture but 

* what is termed proper. The lord came in perfon to the fpot of 

* the feu, and there upon the ground, and in prefence of the pares 

* curiae^ invefted the vaiTal, by giving him the fame poffeffion which 
' he himfeif held. So that, if the lord pofTeflTed not in perfon, but 

* by levying of the "fruits, he gave over this poiTeflion to the vaffal ^ 
' after which the hufbandman delivered him the full or natural po& 
^ feflion of the property. Such, with us, is that inveftiture at this 

* day, which we term propriis mambus^ when the loid invefts the 

* vaflal with his own hands, unlefs that formerly a greater degree 

* of folemnity was adhibited, viz. the prefence of the pares curiae^ 

* which beftowed a great degree of authority upon the inveftiture. 

* Afterwards, the lord, at the requeft of the vaflal, delivered him a 

* bnve teftatum^ which atteftcd the fadl of the delivery of the invc- 

* ftiture*.* 

It is here to be remarked, that the feudal feifine differed in no* 
thing from the mode of tranfmiflion of land in u(e among the Ro- 
mans, and among the northern nations at their original fetilement^. 
The effence of it confifted in the adual delivery of the land by the 
former proprietor to the new acquirer ; the evidence of which con* 
fifted in the performance of a ceremony to mark the will of the 
feller or rhe granter, and the execution of that will by another cere- 
mony of the delivery of the pofleflion. The difference was, that, in 
place of a voluntary donor or feller, and a free donee or purchafer^ 
the parties were converted into fuperior and vaffal. The fuperior 
was to retain an intereft in the land, becaufe the price he required 

was 

* Craig, p. 185. f 13- 
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pcrfoD, and then the confequent charter became the evidence of the 
ceremony ; but, when abfent, his grant or charter was made in an 
epiftolary form, declaring his intention, and defiring the poffefliOD 
to be given in his name. Poifeflion was accordingly delivered ; and 
the written declaration made upon the fa£t was termed the tradito-' 
ria de terra. The feudal doctors on the continent puzzted them- 
fetves and all the world with the mod fubtle definitions and diftinc- 
tions about the parts and the eifence of the feudal inveftiture. Sir 
Thomas Craig has filled his book with opinions of that kind, drawn 
not from the fads of antiquity, but from a caiuiftical fpirit, whicb^ 
for a lime, infcded every faience. The progrefs is exceedingly 
plain, fuited to the underflanding and practice of the times. If the 
fiiperior was prefent to receive the homage of his new vaffal, and ta 
give him poffefiion in prefenbe of his neighbours, this conflituted the 
invefliture, independent ^ any writing. If writing did intervene 
by the granting of a breve tejlatum or charter, it ferved only as evi- 
dence of the invefliture or fcifine. The charaderiftic of the proper 
invefliture is, that the fcifine preceded the charter j whereas, in the 
eafe of an improper invefliture, the charter was firfl given by the 
fufperior, together with a written warrant for invefting the val^ 
fel, according to the tenor of the preceding charter, * Secundum te- 
* norem chartae confeQae.*' Here the charter preceded the feifinci 
as it does at this moment ; but we fhall find in pradlice, that moft 
frequently the precept for feifine was granted before the charter^ 
^ Secundum tenorem chartae conficiendiae.* 

The Normans brought the feudal cufloms to England; i.e. they 
brought their own feudal cufloms, which agreed in general princi- 
ples, and no farther. Though the books of the feudallaw, and the 
commentators upon them, fay fb much of the breve tejtatum^ they 
have preferved no original, or form, which anfwers with precifioa 
cither. to the defcription or definitio^n of it given by themfelves. 
From the ancient Englifh writs at and after the time of the con- 
^uefl,^ as preferved by Mr Maddox, it appears that, the lords were ia 
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vfe to grant certificates in the form of charters or notitia of the in^ 
vcfiitures given in their courts. Thefe deeds come neareft to the 
Srruia tefiata of the feudalifts, being generally relations of what had 
pafled rei'pe^ing the inveftiture or tranfmiflion before the pares cu^ 
rinc. , The only ufe of thefe are, like the brevia tejiata^ evidences of 
Che fadl. Sometimes they were granted by homagers, or the pares 
themfelvea^ and fometimes by clergymen ; in which lafl: cafe, Mr 
]Maddox has, with great propriety, termed them certificates. This 
clearly proves, that the ceremony of the invediture and adlual pof*- 
ieflion formed the effence of the tranfmiffion ; and, if thefe were 
capable of being proved by witneffes, or in any other fatisfa^ory 
xnaoner^ writing was not then, nor for ages afterwards, efientially 
^xieceflary. 

It was impoflible that the fimple feudal grant, fo much boafted of 
.1>7 the writers upon that fubjeA, could long fubfift. In England, 
ot many veftiges of it appear* It behoved the Norman manners 
mix with thofe of the country ; and, in place of being purely 
feudal, it appears that the grants of land, even at or near the con* 
-^ueft, contained a variety of conditions, <ieftinations, and particular 
sigreements, irreconcileable with the notions given us by the feuda- 
"^iRs. In fhort, ihey appear to have been immediately accommo- 
dated to the circumftances and conventions of parties, as at this mo- 
-snent. Particulars of this kind were only to be preferved in writing; 
nd therefore, the charter came often, in pradice, to be written in 
he fir ft place, and the feifme to follow *, * From the time of the 
conqueft (fays Mr Maddox), when lands were paifed in fee, it was 
ufually done by infefting, and delivery of feifmej and the charter, 

0^2 * declaring 

^ The following is an iodance of a Norman breve teflatum^ and of a precept of feifine, 
ted by the fupcrior at once. It is a charter by William the Conqueror to the ab« 
«y of Weftminfter, of the teinds of Rutland 
•< WiUielmus, Rex Angiorum, Hugoni de Portu, et omnibus fidelibus fuis Franci« 
genis et Angltcis falutem, Sciatis me dediile San£to Petro de Weftmonafterio dect<« 
mam de Rotelandoj ct tu Hugo de Portu inde cum Ifaifias.'— ^jd^«, f. ^^o% 
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• declaring or teftifying the infeftmcnt, was called carta Jcofa^ 

• mctiti. Now, eiifeof ieems to be no other than to grant a fief or 

• fee V 

The word Is originally French, enfeffe^ from which we have taken 
our Scottifli term infeftment. The charter was either granted before 
the adual feifine, which they call livery offeifine^ in which cafe a. 
feparate precept was granted for that purpofe; or it was granted pof« 
terior to the livery, in evidence of the terms of it, in which cafe the 
livery was given by the fuperior himfelf ; or, thirdly, the charter 
contained a warrant, or power of attorney, to a bailiff, or other per?-- 
fon for that purpofe f* 

Notwithftanding the reftridlions of the Books of the-Feus, many 
deeds appear to.be granted after the conqued to heirs and aflignees; 
and vaflals conveyed their property to others j which they did either 
by appearing in the Lord's court, and giving infeftment of their pro- 
perty in prefence of iht pares curiae of the Lord, or by granting a 

charter. 



• Prefacei pag. 3. 
t The following is a fine example of a precept of felfine following upon, and fepa- 
rate from, a chartcn It is granted by Henry. III. for enfeoffing his eldeft fon, Edward, . 
in the lile of Oleron. It is entituled, * Mandatum Ricardo de Grey, quod feifinam in« 
fularum daret Edwardo primogenito Regis/ 

« Henricus, Dei gratia, Rex Angliae, Dominus Hiberniae, Dux Normanniae ct Aqui« 
tanniae, et Comes Andegaviae, dilcAo et fideli fuo Ricardo de Grey, faliitem. — Scia- 
tis quod dedimus et conceffimus per cartam noftram^ Edwardo filio noftro primoge« 
nito, infulas quas vobis commiffimus cuftodiendas cum omnibus pertinentiis. Tcnen« 
das et habendas fibi et haeredibus fuis in perpetuum. Et ideo vobis mandamus, quod 
omni dilatione et occafione remotis, di£to Edwardo vel certa ejus attornato, has lite- 
ras defcrenti, plenam fcifinam predi£brum infularum cum omnibus pertinentiis fuis 
habere faciatis. In cujus rei teftimonium, has Irteras noftras fieri fecimus patentes. 
Tcfto mcipfo apud Vaflatum, decimo quarto die Februarti, anno regni noftri triccfima 
oflavo.' 

When the charter was granted pofierior to the livery, and intended as evidence of 
t, the words were, * Sciant praefentes et futuri, quod ego Johannes de Sadburgh feo- 
favi, et plenam fafinam liberavi Roberto de Cover ham capeUano, dc ommbus tcrris et 
* tcnemcntis/ &c« 
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all the pofterior ftylcs both of England and Scotland* The firft part 
13 what Spelman calls the diredion or addrefs. Being grants from 
the Prince, they are direfled to all the Peers or great men of the 
kingdom, both ecclefiaftical and civil, who were members of the 
King^s coupt. The charters of the nobility were in the fame man- 
ner direded to the members of their own courts. Both Kings make 
ufe of Ample titles, taken, not from the name of their kingdoms, but 
from their people : * Willielmus Dei gratia Rex An^lorum/ * Wil- 

* lielmus Dei gratia Rex Scotorum/ 

The confideration, or what we call the caufe of graniingi is oftea 
fpecified in thefe ancient deeds. * The words of the grant or dona*- 

* tion (Spelman moft juftly obferves) are, in royal grants, almoft al*- 
^ ways the fame, and in the praeterperfeQ: tenfe ; dedijffh^ conceffijfe^ 
^ €t hoc praefenti^ carta confirmajfe; whereof the two JOTft words^ 

* dedijfc et conujjijfe^ dp imply fome precedent conveyance, as, name- 

* ly, a feofment or livery of feifine to have been made of the land ; 
'^ and that now the matter being put in writing, the donor, by that 

* writing, doch further ratify and confirm the former alienation and 

* livery. For (continues this inftrudlive writer) deeds, in times pad, 
^ were but notes, and fubfequenc remembrances of the livery prece- 
^ dent *.* This idea is the key to thq underftanding of the natiire 
of conveyancies ; for, according to modern notions, we always coq^ 
iider the.granting, or the execution of a deed^ to be the fubftance of 



Charter by William the Lyon. 
< Willielmus, Dei gratiai Rex Scotorum, Epifcopisi Abbatibus, Comitlbus, BaronU 
bus, Jufticiariis, Vicecomitibus, et Mini(lriS| et omaibus probis hominibus totius terrae 
fuae Clericis et Laicisi falut^m. Sciant praefentes et.futuri me dediile, conceffifle, et 
h.ac carta mea confirmafle, Waltero de Berkelay (lamerario meo, Iqverkileder, per 
reftas divifas fuas TcnencU fibi qt baeredibus fuis, de me et baercdibus meis, in feudo 
et haereditate, in bofco et planQ, in terris et aquis, in pratis et pafculs, in mplendini3 
et ftagnis, in moris et.fialangis, in viis et femitis, et opinibus aliis juftis pertinentiig 
fuisi cum facka ct focka, cum tel et theme, et infangenethief, cum furca et foflaj llc 
bere et quiete, plenarie et honorificc per fq-vitium upius militis Tcftibus, &c. 
• Reliquiae^ pag. 24^1. 
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t tranfmlffion. But if this notion be carried back to former times^ 
it renders the whole fyflcm of our forefathers unintelligible; and, 
of confequence, makes it impoffible to account, with the colour of 
reafon, for many parts of our remaining pradice. 

The next claufe is the name of the lands, which Spelman calls 
the thing granted^ Lands of great extent, at this tin^ and long af<- 
ter, were conveyed by a fimple name, to which the place was fome^ 
times added* There was no mention of the extent of the bounda* 
ries ; thefe were prefumed to be perfectly known to the other vaf*- 
fals, and to the inhabitants in general; and therefore they are grant-- 
cd by their }uft boundaries, * per re^as divifasfuas^ 

The next thing is the tenendum et habendum^ or the quality of the 

eftate granted. The ufe of it (fays Spelman) wa^, as well to exprefs 

the thing granted by the particulars and appurtenances, as to limit 

the eftate and the tenure* * Tenendum fibi et haeredibus fuis de 

^ me, et haeredibus meis in feudo et haereditate/ This was the 

finanner or tenure of the eftate. It was to be held in dependence 

^pon the granter, and his heirs, in fee and heritage ; i. e. it was to 

l)e held as a fee hi perpetuity. Then come the appurtenances Of 

pertinents. * In bofco et piano, &c. ; in terris et aquis, &c.' The 

cuftom being to exprefs the lands by a fmgle name, or term, the 

conveyancers thought it necefTary to amplify it by enumeration of 

21II the advantages. This claufe was ufed among the Romans with 

she utmoft prolixity: It was continued, but confiderably (hortened^ 

iDy the Francs and othernations; and handed down with fuch varia» 

^oas as belonged to the' particular furface or face of each country. 

To this enumeration was added that of the jurifdiftion and privif 

leges conveyed with the lands, every word of which needs explana-* 

tion. * Cum facka et focka ; cum^tol et theme et infangthief; cum 

*" furca et fofla libere quiete,' &c. * Sock (fays Skiene) is ane aulcl 

^ word ufed in charters and infef^nents, quhilk iii fyndry auld buiks^ 

conteining the municipal lawes of this realme, is czWtd^ /eila de ho^^ 
. tnimbuj fuis in curia fecundum confuetudintm regni. So, after my: 

^ opLnioi^ 
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* opinion, he who U infeft with fock has power or liberty to hauld 

* courts within his awen barony or lands ; in the quhilk courts bo* 

• mines /ill ^ or his vaffals, fhould give fuit, or fend in their place ane 

• wha is called /«//^r oxfutator a fequendo; becaufe he (hould follow 

* the court in the quhilk he (hould appear *•* It was formerly ob- 
ferved upon Skene^s works, that it was a ftrange piece of condu& 
not to publilh thofe auld bulks which contained the municipal laws 
of the realm, efpecially as he fays they were going to ruin. He 
feems to have kept them up, in order to be retailed upon occafionSi 
and to give value to his own works. Dr Gowel, the author of the 
Englifti Law Interpreter, agrees with Skene* He fays, xhd^^fock is 
the fuit of a court due by the inhabitants of a lordlhip or manor; 
and fack is the liberty of holding pleas, and impofing muldls and for- 
feitures upon tranfgreffions in that court. So that focka tifacka 
came to be exprefTed by the common ^ox^^^cum curds et earum txi^ 
tlbus. Thefe expofitions (the Do6lor fays) he gives out of a very 
ancient MS. in which are regiftered feveral donations to a cathedral 
church in England. This ancient MS. book we have difcovered te 
be the very fame with the Auld fiuiks of Skene, which he fays con- 
taincd the municipal laws of Scotland. It is a gloffary, or expofi* 
tion, of the ancient technical terms of charters, and has been engrof- 
fcd verbatim into almoft every one of our MS. copies of the Regiam 
Majcftatem; which, if any thiftg can be, is a complete proof that 
the law treatifes of each country were perfedly common to both.; 
for this curious tra£t is written neither by an Englifhman nor a 
Scotfman, but by a Norman, who profefles himfelf to be expert both 
in the French, Englifh, and Latin languages. 

The next words are toll and theme. * Toll ((ays Skene) is cuf- 

* torn, from a Greek word of the fame fignification.' — * He quha is 

• infefc with toll^ is cuftom free, and payis na cuftome, quhilk is ma- 

• nifeft be' findry auld buikes quJT;\ir it is written *: — * Quod vos ct 
"* homines veftri de toto homagio veftro funt quieti de omnibus mer- 



* cat is 



'* Sig. Verb, voce Sock. 
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took place in Scotland, as appears by all our charters previous to tlie 
reign of James I. ; but there is no evidence of any furvey or divi- 
iion for that purpofe, as in England. The probability is, that, in' 
iihitation of the Anglo-Normans, our Kings and nobility only intro- 
duced this tenure by their particular grants, which, after our wars 
with England, grew into difufe, and funk into the ward holding, or 
common military tenure. 

In England, when the granter of a charter of feofment was prc^ 
fent upon the fpot, he made the livery in perfon ; and the evidence 
of it was no other than a memorandum, written upon the back of 
the deed of infeoftment ; fometimes fealed by him,^ at other ttmes by 
the witnefles prefent, and often without any feaK Thd livery of 
feifine was an introduction to the real pofleflion of the land, which 
proved itfclf. When the granter was abfcnt, the praQice at firft was 
to give a feparate power of attorney, appointing others to deliver 
the pofTeffion in his name. If he himfelf had not the pofTeffion, or,, 
as we would fay, was not infeft, he empowered his attorneys firft to 
take the real pofleffion, and then to deliver it to the grantee. Thefe 
povi^ers of attorney came very foon to be annexed to the grants or 
deeds of feofment themfelves, in the fame manner as precepts of 
feifine are with us. That both were at one period the fame, is pro- 
ved by feveral deeds in that valuable colledion publiflied by Mr 
Maddox, from which we (hall only take one as an inftance*. The 

.attorneys^ 

* Et infuper novcritis nos praefatum Witliertnum Smyth| &c. fccille, ordinate; 
condituiile, et in loco noftro pofuiile, delcAos nobis in Chrifto Willielmum Heyden, 
&c. Gentilmen^ conjun£lim et divifim, noftros veros et legittixios attornatosi ad in- 
trandum in nlanerio predido, cum pertinentiis, ac In predi£)is mefluagits, terris, tem« 
mentis, et caeteris premiffisi et in omnibus fuis pertinentiis, et feifinam inde pro no- 
bis et nominibus noftris capiendum, et poft hujufmodi ingreirum et feidnam, fie inde 
captam et habitann, ad plenariam feifinam inde prefatis Ricardo Dunelminfi, gcc. 
Habendum eis et haeredibus fuis jaii|pvim, formam, et effcAum hujus prefentis 
cartas noftrae deliberandum ; ratum et gratum habentes, et habituri, totum et quit- 
quid di£li attornati noftri feu aliquis eorum in premiiBs fecerit. In cujus Rei tefti-^ 
monium huic prefenti cartae figilla noftra appofuimus> datae vJcefimo'die menfis 
Juniij anno regnl regb Henrici Septimi, pofi conqueftum quarto decimo/ 
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lifli memorandxim, or indorfcmeat of the livery. In faS, it is a 
certificate of the livery, in the precife form of the Englifli certifi- 
cates, in Mr Maddox's Colledion ; for, what vwe call an execution of 
any thing, they call an indor/ement^ being written upon the back of 
the deed executed ; but, when feparated, it is called a certificate. 
Such is the wriiing we are now ponfidering. This certificate is not 
dire<aed to \\\^ pares curiae^ or vaflals of Earl Douglas, according to 
Sir Thomas Craig's notion of the ancient invettiture ; but it is di- 
reded to all and fundry; exadly in the ftyle of the fame deeds Mi- 
England. The high founding titles of the Earl of Douglas indicates 
the fpirit of the Scottifti ariftocracy. Vaflals vied with each other ia 
the flavifh cuftom of lavifliing titles upon their patrons ; and the 
nobility and the haughty nobles refufed nothing that flattery could' 
devife. Our's of Scotland did no more than they faw done by their. 
neighbours ;. for the great men on the continent left nothing to- 
royalty. It is to be remarked, that what we call the precept of fei^ 
Jine^ is in this deed, with great propriety, termed a letter ofhaUlery 
and of feifine^ v^hich all our precepts are. They firfl; conftitute a- 
bailie in that pare, and next impower him to ad. This fliows, that 
precepts of feifine had, at an earlj^ period, ceafed to be directed to 
the adual oflicer of the fuperior, but to a bailie in that part ; and' 
that the wicnefles before whom the letter was- read, were not pares, 
curiae^ but merely called as witnefles. The charter of the lands in* 
queftion had already been granted j it is fecundum tenor em xartaruvis 
ConfeSiarumf 

The 

^ am dc prediftls terris de Tulyalon, cum pertincntiisv ct ds forfleto ejutiem, cum fe? 
^ cunduni formmi et tcnorem Cartarum difli Domini Comitis de Doughs, inde (Ibl 
*■ confcftarum adhiberem ; ct incontincnti ego di*^us Williehngs dc Prcfton, ad ia- 
< flantiam di£lt Domhu-Johannis de Edmonton, virtute difli ofHcii ballivi michi in h;:c 
^ parte ordinati, ipfum prediftum Dominum Johannem de Edmonfton, la prcdiftas^ 
^ terras dc Tulyaloi), cum pcrtincntiis, fecundum formam et tenorem diftarum Carta-. 
* rum, hcreditaric fayQvi ct ipvcftiYi, ct in corporalcm pofTcffiomcm introduxi, Wi$i 
5 t<?ftibus,' &5;.. 
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TBc Tnode of giving fcifme, mentioned in this deed, is remark?- 
aWe, and full of inftrudion. In the firft place, it will be obfcrved, 
that no fymbols are mentioned ; becaufe the pofleffion was not civil 
or fymbolical, it was real : And though, from all antiquity, fymboii' 
%ipon thefe occafions had been ufed, the mention of them was of no 
confequence ; and hence it is, that, in the Englifh indorfcment or 
memorandum of the livery, fymbols are feldom or never taken notice 
of. By feifme, real pofleffion, and no other, is underftood. The 
bailie fays, he gave feifine of the lands of Tulyalon, with the perti- 
Bents, and of the fortalice of the fame, with the pertinents. Thefe 
were feparate ads. -The words feifed and invcfied^ applied to the 
hnds ; and the words introduced into corporal pojfcjjion^ applied to 
the fortalice. The mark or fymbol of the lands was earth and 
ftone, or fomething of that nature ; but that of the houfe or fortalice 
(which all gentlemen's houfes of any confequence then were) was 
difierent. From the days of Marculfus, in the 7th century, to the 
Leges Burgorum>- or borough laws, in the days of our Malcolm, the 
ftifine of houfes was real. The party feller, or fomebody in his 
name, went out, and the purchafer entered in,, and fliut the door. 
This is the dictate of our borough laws ; and, upon every country 
— eftate where there was a family manfion, feparate feifines were con- 
ftantly taken. In R,ymer*s Foedera, there appears an inftrument of 
feifine in favour of the Queen of James IV. daughter of Henry VIT. 
^>f the Caftles of Edinburgh, Dumbarton, and Stirling, The Scot- 
^ifti garrifons marched out, and a party of Engli(h, in the Queen's . 
:3Qame, entered the CaftleSj and dropped the port-cullices and draw- 
ridges, upon which a foleain inftrument of feifine is taken *. 

This-" 

•• The latcft inftancc of this we have fcen, Is in a ftidnc of the lands of K ik'.'rr • 

JiFifefhire. The ceremony is thus exprelTed : * Statum f.diiiain, et hcr.-.irciiMi;. 

^ pofijcjEonem, totaliuoi ct integrarum terrarum cl«j Kokarni, cum pcrtinenri : , prv".^::o 

- Willielmo Moubray, per tcrrac et lapiclis tradiiioncm, dcdit, contu.ir, paji ai* cr c;( - 

liberaTll fecu&dum tenorem cart^c fibi defup-jr confe£lae, ipfiMiquc \\ :.;irli-iiu' -. 

^-MoubwJ, in. capixali picfluagio ejufdciu terrarum. de Kolcami,. cucdbs aiiis :::•.:<; c ::.- 
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This real mode of feifine was only dropped at the beginning of 
the laft century ; and it gives us the reafon why fingle boufes have 
no fymbol but earth and ftone. The notaries had nothing elfe to 
(iibftitute in place of real and corporeal poflcflion, which had been 
given all over Europe for more than a ihoufand years before. Thert 
are feveral witnefles to this declaration, but th^y plainly are not 
pares curiae ; and the certificate is tefted by the feal of the bailiq, 
and by the feal of Sir John Stewart of Innermeth, who is the prin- 
cipal witnefs, and whom the bailie fays he has prevailed with to ap- 
pend his feal, for the fake of better evidence. 

When the fuperipr gave the feifine propriis manibus^ he gave a cer- 
tificate or declaration of the fad, in a ftyle fimilar to that of the 
Baillie. Sir James Balfour has preferved this curious ftyle, which is 
.entituled, * A Teftimonial of a Seifinc given by the Overlord propriis 
• manibus *.* This certificate we muft acknowledge to be much fu- 
perior, in point of fecurity and evidence, to any form now remain* 
jng ; but it was only to be had when the fupetior could write. If 

he 



^pulfis, in fignum realis. corporalxs et aftualis poflVffioois cjufmodi terrarum de Kol- 
carni cum pcrtinen. fafinatum ct vcftitum in pcrpetuum fccur.dum tenorcm cartae 

fibi defuper confcftae ut predicitur falvo jure cujuflibct/ 

• « To all and fyndry to quhais knawlcdgc thir prcfent letters fall cum, I A. B. fu- 

pcrlor of the lands underwritten, greeting in God overlafting,. Wit zc that ane need* 

ful thing it is to bear leal witnefs to the foothfaftntfs, and fpeciallic in the caufe or 

caufcs quhairthto the hiding of the verity may gender prejudice or ikaith to the iiu 

noccnts: — Herefoir it, is, that I A. B. bcarand witneflir\g lilie and trulie, makes it to 

zour univerfities, that the day and date of ihir prefents, I pall pcrfonallie to my lands 

of C. lyand within the 'barony of D. and fchcrifdome of E. and thair, upon fh« 

« grounds of the faids lands, l gave and delivered heritabcl ilate, fadne, and pofleflion 

corporal, of all and haill my faids lands, with their pertinents, to an honorabil perfon 

'T. G. as ufe is in fick things to be done, cfter the forme and tenour of the chartqur 

made or to be made by me to him thereupon. The qiihilk, to all and fundrie quhom 

it cffeirs, I mak known and bciris l:el witneffing thereof be thir prefents. In witnefs 

of the quhilk thing, lo tliis my tcft'monial, fubfcryvit wiih n^y hand as follows, I 

have hung my feill, at E, die, &c. nier.iis, &c. anno Domini, &c. before thefc wjt- 

•^elTes, &c. 13 July 1498/ — Balfour ^pag. I'jC* • 
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•were callied to atteft the deVivefy of fcifine. This favcd declaration* 
of every kind, both by Bailies and fuperiors ; and accordingly, in- 
ftruments of feifine were in ufe, among the reft, long prior to the 
return of James 1. from England. Thefe inftruments are daily ma- 
king their appearance, upon the examination of family charter chefts. 
Mr Erfkine has publifhed one, No- 4. of his Appendix, dat^d twenty 
years before the return of James I. It is given upon a precept of 
dare conflat by William of Abernethy, laird of Salton, and differs in 
little or nothing from the inftruments we now ufe. A procurator 
appears in the name of the heir to be infeft : He produces his letter 
of attorney from the Chancery, under the teftimony of the great feal. 
No man was allowed, ia thefe days, to conftitute a procurator upon 
any other authority ; becaufe difputes refpedting land beings by the 
common law, determinable only by fingle combat of the parties, it 
was cuftomary for thofe, who, from ficknefs, inability, or other cii- 
cumftances, could not fight, to obtain licence to have a champion or 
attorney. The King only could give fuch a licence; and though,, 
in procefs of time, fighting with the fword was changed into an en- 
counter with the tongue, yet ftill the cuflom of obtaining licence 
from the Chancery remained. 

In England, the fame ufage took place. Writers inform us, that, 
anciently, the judges in the courts were not obliged to admit the ap- 
pearance of any man in behalf of the defendants; and, therefore, 
where fuch defendants could not appear in perfon, it behoved them 
to obtain, from Chancery, a writ conftituting others attorneys in 
their behalf. In the matter of feifine in England, it was necefllary 
that there (hould be an attorney for the purchafer or acquirer to re- 
ceive it, and ariOther for the lord fuperior, or the donor, to deliver 
it. The inflrumcnt we are talking pf, proves that the fame form 
e.\ifted in Scotland. The pofTeffion of the precept was not then, as 
it is now, fufficient to authorife an attorney. It was not enough for 
the notary to fay, that this power was wiell or fufiiciently known to 

him: It behoved the attorney to produce a writ, under the tefti- 
mony 
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torn always to take infeftment at the principal mefluage,. becaufe tfie* 
pofleffion of the houfe was part of the ceremony of the poffeflion of 
the (ground; and that is the reafon that, to this day, feifine continues 
to be taken at the manor place of baronies, and other eftates, al« 
though the ceremony of giving feifine of the houfe itfelf has beca 
dropped for near two hundred years. This inftrument bears, that 
pofleffion ahd hereditary feifine was given with * earth and ftohe,. as- 

* ufe is.* This is the firft inftrument in which we have met with. 
the fymbols exprefled. The ancient fymbols were earth and grafs,. 
properly denoting the land, and the fruits of the land. How we 
came to change them for the fenfelefs fymbols of earth and ftone wc: 
cannot fay, for both thefe are the fubftances of the land. 

The inftrument next bears, that the bailie took for feifine a black 
ox, fpotted with white* A feifine ox was the ancient fee of the 
King*6 (heriff ; and the bailies of the nobility made the fame claim 
upon the vaftals. Craig mentions this in feveral places ; but whatc 
he fays is taken from an old decifion prefer ved by Balfour. * Safine 
^ beand gevin be ane over-lord to his tenant, of ony landes by him. 

* felf, with his awin handis^ or be his procuratour, the tenant aucht: 
^ and fould deliver to his over-lord ane iafine ox; and gif he refufes^ 
^ or poftpones to do the famin, his gudes and gear may be poind it 

* and diftrenziet therefoir, be the fuperior, without ony fentence oc 

* declaratour givea thereanent be ony other judge *.': 

This inftrument is takea by an imperial notary \ and the long: 
docquet, et ego vera, is the very fame, verbatim, ufed in our prefent 
feifines. In thofe cafes where the precept went before the charter^, 
it behoved to be a fcparate deed j but, when meant to follow the* 
charter, it was a very plain improvement to annex it in the fame 
deed. The Englifli did this at a very early period. They annexed' 
the letters for giving the livery to the charter of fcofment itfelf. In 
Scotland, we kept our precepts feparate, till about the middle of the 
fixth century. ' The infeftmeat or inveftiture (fays Craig) is taken. 

•jointly 

? July 15. 1533. 
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or an annuity cohfthuted ; aH was done by a deed containing tfae 
fixed order of claufes : So that, however our deeds and forms feemr 
to be different from one another, It was not fo of old; and k is more 
fo at this moment in appearance than in reality, as we fhali after*^ 
wards be fuflSciently convinced; 

We (hall, in the iSrft place, analyfe an Englifli charter, orchartert 
of feofment, the ftyle of which we take from Judge Blackftone^ 
*• Sciant prefentes et futurt, quod ego Willielmus, filius Williel*^ 
^ mi de Sehing, Sec. dedij concefli, et hac prefenti carta mea confir* 
^ mavi, Johanni quondam filio Johannis de Saleford, pro quadam 
^ fumma pecuniae quam mihi dedit pre manibus, unam acram terrae 
^ meae arabilis, jacentem in campo de Saleford; juxta terram quoii« 
^ dam Ricardi de la IWare.* — The general title of this claufe (as Lord 
Goke obferves) is the premlfes^ which includes feveral diftindt parts* 
Firft, the addrefs or diredion, * Sciant prefentes et futuri.*^ Next the 
name and defign'atibn of the party, which the English call their ad^ 
dition^ or their title. Then the words, or certainty of the grantj 
^ dedlconcefii et hac prefente carta mea confirmavi/ Next comes 
the name and title of the grantee. Then the confideration upoa 
which the deedis made^ which is here 'pro quadam fumma pecu* 
*' niac quam mihi dedit pre manibus.*' Laftly, the certainty of the 
thing granted, or the defcription of the lands, which the Engliflk 
lawyers term the parcels^ All thefe are included under the general 
title oi the premifes: So that what is induded in aH Englifli deeds,, 
from the beginning to the habendum^ goes conftantly under that de- 
nomination* If any fafl; is to be explained, or any previous deeds re- 
cited, the place of all fuch recitals is tlie premifes. The word itfelf 
is evidently from premittere^ to put or fend before ; and though we 
have loft the ufe of the term as the name of a fixed claufe, yet do we 
ufe it every moment in the fame fenfe. For when, in our deeds, wc 
talk about the premifes, we mean the things before fet forth in whac 
we term xhtdi/pojiti'ue claufe^ which is the eflence of our deeds* 
The. premifes declare the will and imentioa of the granter. AIL 

tha. 
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Ac olficr parts of the deed are regulated by this one ; ihey will give 
right to nothing not implied or contained in the difpofitive words; 
and if any part of the matter thereby difponed be omitted in the 
ether clatifes, the law holds it as an omifiion, and fupplies it accor«* 
dingly. There is no word more frequent in our own writs than 
that of premifes. We ufe it without a precife idea, and yet without 
impropriety. In general^ it imports the fubjedl matter of the deed*: 
•• All and fundry the premifes ;* * all right and title in the premifes-/ 
&c.; I. e. in the lands or other property before difponed. The word 
fremtfes^ then, as it denotes the mod material part of the deed, re^ 
tains its importance wherever it is ufed. 
The next claufe has the fixed title of the habendum: * Haben^ 

m 

^ dam et tenendum totam predidtam acram terrae, cum omnibus 

^ ejus pertinentiis, prefato Johanni et haeredibus fuis et fuis afligna** 

* tis de capitalibus Dominis feodi/— •The habendum (fays Lord Coke) 

has too parts ; it names again the feofee, and it limits the certainty 

of theeftate. Bj tht certainty of an eftate, the Englilh writers 

mean what we generally term the deftination of it j but their*s is by 

much the better word. Here it is exprefled whether the eftate fs- 

given for time or for life, whether in fee-fimple or tail, i:e. to 

Icirs of entail. •Sometimes (fays Judge Blackftone) this limitation 

"^ 18 made in the premifes, and repeated in the habendum; but, rf 

•■ they differ, the words of the premifes muft rule the habendumy 

the words of our difpofitive claufe regulates the whole deed.. 

us, though a perfon, or a property upon which the premifes are 
ilent, be named or fpecified in the habendum^ that perfon will have 

intereft in, nor will that property be carried by fuch fpecification;. 
caufe the office of the habendum is not to give, but to limit thte 
hing given. Therefore, as Blackftone obfcrves, had an eftate been 
iVea to a- man and his heirs in the premifes, and only for life, by- 
he habendum^ the latter would be utterly void j for an eftate or in^ 
eritance is vefted in him by the premifes, and cannot be afterwards 

en away. The tenendum^ or mode, of holdings is here * Dc c»pJ— 

• * talibuAi 
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^ talibus Dotnlnis feodi/ This is the principal dlSerence l^tweeR 
the original charter of Scotland and of England. Formerly the 
tenendas^ or modes of tenure, were as various in England as in Scot- 
land. But, upon a complaint made by the great vaflals of the Eng- 
li(h Crown, that they loft their rents and fervices by their vafTals gi- 
ving out the lands to be held of themfelves, or, according to our 
language, by fubfeuing thtm ^without end ; a (latute pafTed in the 
l8th year of the reign of Edward I. intituled, from the firft worde^ 

* Quia emptores terrarum j' whereby all vaflals were difcharged 
from granting or conveying their lands in any other form "than to 
^be held of the fuperiors, or chief lords of the fee themfelvcs, and 
not of the vaflal, granter of the deed. Before that (latute, it was 
ufual to name the fuperior of which it was to be held ; but, after 
the flatute, it was ever * Tenendum de capitalibus Dominis feodi7 
The fpecies of the.tenuce ufed alfo to be exprefled, viz. * Tenendum 

* per fervitium militare ;* or * per fcrvitium unius militis,* &c. 
That is now quite unnecefiary, becaufe all the ancient tenures were 
in Charles IL's time reduced to free and common foccage, i. e. they 
were reduced, as the ward holdings were with us in the year 1748, 
into fmall money payments. The tencndas^ therefore, in the Eng- 
lifh charters became mere ftyle, a remnant of antiquity, kept in oa» 
ly by cuftom. The next is the reddendo. 

* Reddendo et faciendo annuatim eifdem Domrnis capitalibus fer- 

* vitia inde debita et coafueta.' — The reddendum is termed the rejer'^ 
nation ; and, in this claufe, all the terms and ftipulations of the 
grant ufe to be included. The fervitia debita et conjueta^ are the 
original fervices due to the lord of the fee. The granter of the 
deed> if he pleafes, in this place may, and ufually does make an- 
other refervation or reddendum to himfelf, which the Englifti call a 
rcicTved rent or fervice. We, in Scotland, efFedt this either by a 
fub-fcu or refervation, at our pleafure. 

* Et ego predidus Willielmus et haeredes mei et mei aflignati^ 
' totam prediiiam acram terrae, cum omnibus fuis pertinentiis, pre- 

* iiao 
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*^ A\6Lo Johanni de*Saleford ct heredibus fuis et fuis affignatis, ccfn- 
•• tra omnes gentes warrantizabimus ia perpetuum.* — In the very 
ancient charters from Marculfus, it will be remembered what me- 
thods were taken to infure the lands to the donee or purchafer. 
Amongfl: other Heas brought in by the rude nations, the ancient and 
natural notion of property made a confiderable figure. The father 
was not confidered as the fole and free holder of the family eftate : 
His children, or his heirs, were confidered to have an intereft, a^ 
joint right in the property, of which they could not be deprived by 
any voluntary deed of the father; confequently, it was often cuf-^ 
eomary with the heirs to enter upon, and poffefs themfelves of the 
lands which belonged to their predeceflbrs, without refpeft to any 
difpofitions be had made of them during life. For this reafon, ithe- 
firft method taken was to fubje£t the heir to fines or penalties, ta 
kitere(i the King in levying them, by giving a part to the fife, or 
public treafury ; and to intereft the church, by giving the other half 
to the building of convents, to the fupport of the Croifades,. to the 
reparation of churches, and ot^ier holy purpofes. To this the fpiri- 
toal pains of excommunication were afterwards added. Next to thefe 
fticceeded the claufe of warrandice. When a moveable, in the pof- 
feffion of any other perfon, was challenged by another as his pro- 
perty, the helder was obliged to condefcend upon the manner in 
wbich he acquired it, and upon the perfon who gave or fold it to 
ftim. This perfon the law allowed to be called iii courts who was^ 
obliged to defend, warrant, or maintain the perfon who called upon 
him in thcpoflTeiTion. The prefumpticn was, that the purchafer 
had given a valuable confideration for the property he held. In the 
lame manner^ the poflefTor of lands was allowed, upon a challenge 
item a third party, to call upon the perfon from whom he purchafed' 
^r acquired, to defend him from the challenge made. This coincides^ 
^ith the principles of the civil law, by which the feller is alwaya- 
T)OU«d to make good the fubje<ft of fale to the purchafen The per*^ 
^-(or^ as wc fay^ the author) called upon to defend, was ©f old,/ 

aud^ 
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and IS dill in England) called the voucher^ from*tlie Latin term ^V9^ 
tare J to call : So that the voucher means the perfon called upom 
This word is, in our pradlice, changed to author ; for fo the feller or 
difponer is with us conftantly named. We have alfo retained the 
word voucher ; but, in place of being applied to perfons, we now 
confine it to the titles, papers, or written inftrudions of accounts, 
claims, or debts of every kind. The ancient law, however, obliged 
people to warrant where a valuable confideration was prefumed to 
be given. Homage and fervice of the party, with the feodal conie*- 
quences, were confidered ta be a valuable confideration ; and there- 
fore the lord, in thefe cafes, was by the law bound to warranty, la 
the cafe of exchange of land, each party, and their heirs, were held 
to be bound; becaufe the injuftice would have been evident, had 
one of them been deprived of the fubjed of his exchange, and the 
other to continue to poOTefs ' what he had got. / Therefore, (fays 

* our Regiam Majeftatem], gif ane man gives lands to ane other for 
' his homage and fervice, the quhilk land ane thrid perfon evids and 

* recovers in judgement, the giver thereof fall be oblifled for war- 

* randice of the famin, or for ane convpetent excambion or ex- 

* .change, equivalent to the lands evided *.* 

Thefe warrandices were implied, or held to exift, from the nature 
of the grant, though not exprefied ; and this is the reafon that, in 
many ancient feodal charters, no claufe or mention of warranty is 
to be found. In order to avoid the difputes about implied warran- 
dice, and in particular, to bind the heir to make good the deeds o£ 
his predeceflbr, exprefs clayfes of warrandice were devifed and in- 
fcrted in charters. * Thefe exprefs warranties (fays Blackftone) 

* were introduced even prior to the ftatute of Quia Emptores, in or- 

* der to evade the ftriflnefs of the feodal dodtine of non- alienation^ 

* without the confent of the heir : For though he, at the death of 

* his anceftor, might have entered upon any tenements that were 

* Aliened without his concurrence j yet if a claufe of warranty was 

ft 

^ added 

* Book 2. c. Cy;. 
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England, or ward holding in Scotland ; becaufe military fervice, by 
the feodal law, was the radical and univerlal tenure of all ihe lands 
where that law prevailed. Other modes of tenure were, by the feu- 
dalifts, held to be deviations from the firft principle, depending up* 
on the covenants of parties, which could no where appear but from 
the terms of the deed. Ever fince Sir Thomas Craig's publication 
of the book de Feudis^ all our lawyers without exception, fetting 
afide the adual pradice and the particular cuftoms of their own 
country, have followed Sir Thomas, in neglecting what had hap- 
pened in our own nation for ages, and in adjufting our whole fyftem 
of fecurities to the principles of the written books of the feus, and 
the commentators upon them. Thefe are what Sir Thomas calls the 
pine fources of the hviv ; and, confequently, every thing not con- 
form to them are confidered as pollutions of the dream. We there- 
fore muft follow the very fame tradl. In the progrefs, however, we 
fliall be careful to difference thofe parts which really and truly be- 
long to our ancient cuftoms and common law, from thofe which 
have been introduced by our modern lawyers. For we contend, 
that, however they may have been able to eftablifli their theory, they 
have not been able to account for the beft part of our ftyles and 
forms J becaufe our ftyles and forms did not, in the generality of 
cafes, follow the innovations of the law. 

Having once more made this remark, it is neceffary to attend to 
Sir Thomas Craig's definition of a proper feu, and endeavour from 
that ftation to find our way through the variety of land rights 
which is fuppofed to have been founded upon it. * Beneficium, 
^ feu benevola et libera rei immobilis aut aequipollentisconceffiocutn 

* utilis dominii tranflatione, retento proprietate fui dominio diredlo, 

* fub fidelitate et exhibiiione fcrvitiorum honeftorum.' Sir Thomas 
having given this definition, is forry that it ever fliould have been 
departed from. He laments the weakncfs of thefe latter times: 

* Port lenelcentibus feculis, cum in pretio tantum pretium habitre- 

* tur, militares operae negligi ceperunt, et martia ilia feudi natura 

* inquinata 
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amincd, they certainly arc fo, as it is iinpoflible to reduce them un- 
der any precife definition. The doubtful meaning of thefe words 
allbrded an admirable exeicife for the iubtle genius of the feudal 
dodors. Some infifted, that the right of tiic vaffal was a perpetual 
liferent ; others, that it was a fervitude; while a third party gave it 
a different title ; infomuch that Craig tell8 us, * That the Greeks 

* and Trojans never fougjbt more for the dead body of Actiilles, than 

* the ancient and modern dodiors have con'^eltcd the import of thefe 

* words.' Craig admits, that Cujacius's opinion is favoured by the 
text of the feudal law, and comes nearer to the idea that a dominium 
utile is a liferent, perpetuated in the perfon of the vaffal and his 
heirs. But ftill they differ in thefe capital circu iiftances, that a life- 
rent keeps up little or no connexion between proprietor and life- 
renter ; whereas the dominium utile fupports a conftant intercourfe 
between the fuperior and the vaffal, while each renovation of the 
grant in favours of the vaffal, or his heirs, recals to memory the ori- 
ginal liberality of the granter, the dependence of the vaffal, and, at the 
fame time, holds out an aft of the exercife of the dominium aireiium 
retained. None of thefe things coincide with a liferent or a fervitude. 
What increafes the difficulty is, that the dominium direSium of all 
lands remains with the Crown ; with regard to which, all the feu* 
dal lords themfelves poffefs but a dominium utile. By giving out 
laxids to others, they, however, conftitute a dominium dire^um ; and, 
when thefe vaffals again fub-feu, each of thefe, looking downwards 
to his own vaffal, becomes the overlord and direA proprietor. By 
this means, the fame land comes to have many lords and many vaf- 
fals, rifing in a fcale from the adual and natural poffeffor to the 
King, who is fovereign of the whole. Though thele things cannot 
be reconciled, yet they certainly do exift ; and we have no other 
terms than the dominium dire^um et utile^ one of which is to be re- 
tained as the technical term for exprcffing the intereft which each 
fuperior retains after granting, and the other the intereft which each 
maji acquires upon receiving a feu. The Englifh term the King 
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and to imagine that nothing could be given or pofleffed upon any 
other principles or forms. The nature of the free and abfolute Ro- 
mati grant or conveyance, was in a manner obliterated out of the 
memory and undcrftanding of the inhabitants of the feudal king- 
doms. Offices, privileges, and incorporeal rights, were granted in 
the f(;rm of feus, and by all the different kinds of tenure, juft as 
lands themfelves. No other mode of conveyance or conceffion could 
be conceived. This accounts for a Angularity, which to us, at firft 
fight, carries an appearance of abfurdity. We imagined the com- 
merce of thefe incorporeal rights (hould have been governed by rules 
fuitable to their own nature, and not clafTed with land. The fa£t 
fhows us, however, that we are miflaken. Cr,aig, and the other feu- 
dalifts, bring them under the title equipollents to land. 

* Sub fidelitate.' — This was the efTential part of a feu ; and, ac- 
cording to Craig, and the feudal writers, it was tacitly implied with- 
out being expreffed. It behoved the fuperior to prote^ his vaffal ; 
and it was the duty of the other to repay that protedion with fide- 
lity. For this purpofe an oath was required, which the text of the 
feudal law declares might be difpenfed with. The commentators^ 
however, and Sir Thomas Craig in particular, deny this. They will 
not fuflfer even the feudal law itfelf to be fo loofe. They fay it is the 
oath, and not the fidelity, that can be difpenfed with ; and that bax« 
gains to that purpofe would be null. A fuperior, therefore, could 
not agree to fuffer the infidelity of his vaflals, or engage not to for- 
feit or recal his feu upon that account. There were two oaths, 
which in the days of our forefathers, uled to be required. The oath 
of fealty or fidelity, and the oath of homage, which oaths were ta- 
ken, and ftill arc taken in France, upon the entry of each heir. The 
firft thing 10 be done, was to take the oaths of homage and fidelity 
to the fuperior. The latter oath was taken by women, by clergy^ 
men, and others who could not fervc in war; and it was alfo taken, 
by agreement, among men of equal rank, who did noi.choofe to do 
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homage to each other, and by vaflals of all kinds, whatever their te- 
nure was. 

• Et cxhibitione fervitiorum honeftorum/ — The grant is given for 
performance of honourable fervices, which were always perfonal 
and uncertain. If any particular fervices were ftipulated, it was no 
proper feu. The true fervice was, * Ut cum armis et equis ad Do- 

• mini imperium quoties mandaverit paratus fit.' 

Sir Thomas Craig's grand definition of his feu being thus explain- 
ed, we are thereby fufficiently prepared for the underftanding of the 
Scottifti charter, according to his fyftem, which is that of all our 
lawyers and formalifts, from the publication of his celebrated trea- 
tife to our prefent pradice. 

Before entering upon the Scottifli charter, however, it is neceflary to 
fay fomething of the language generally termed Lazu Latin By exa- 
mining the moft ancient forms which exifted among the Romans of 
Gaul about the time of the eruption of the Barbarians, we difcover- 
ed that the language, even at that period, was corrupted to a degree 
almoft incredible. The barbarians adopted the language of the con- 
quered, with all their forms ; which foon appear tainted by an in- 
creafing alloy of Teutonic terms, hoftile to the genius of the Latin 
tongue. Latin was formerly univerfal, becaufe it had been the lan- 
guage of the mafters of the world. When Rome raifed her fpiritual 
empire, it was the language of the univerfal church; and, confequent- 
ly, moft proper to carry evidence of any thing into futurity, in fix- 
ed and unchangeable words. The Books of the Feus were written 
in that language; and, after the works of Juftinian came to be every 
where ftudied, the moft defirable accomplifhment was to write ele- 
gant Latin; and, indeed, the alteration is fufiiciently vifible wherever 
the fubjedl could poffibly admit it. A number of Gothic derivatives, 
however, and new terms, exitted, totally unknown to pure Latinityj 
and the pleadings, or judicial proceedings, being retained, increafed 
that ancient jargon afterwards called La'w Latin. * It is true, indeed, 

* (fays Judge Blackftonej that the many terms of art, in which the 
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law abounds, are fufficiently barfli when Latinifed ; yet not nfK)re 
fo than other fciences* It would puzzle the mod claflical fcholar 
to find an appellation in his pure Latinity for a conftable, a record^ 
or a deed of feofment. It is therefore to be imputed as much to 
neceffity as ignorance, that they were ftyled in our forendc dialed 
eon/iabularius^ reeordum^ ^ndfeoffamentum. Thus, again, another 
uncouth word for our ancient laws (for I defend not the ridiculous 
barbarifms fometimes introduced by the ignorance of modern prac« 
tifers) is the fubftantive murdrum^ or the verb murdrare; and, how- 
ever harfh and unclailical it may feem, was neceflarily framed to 
expreis a particular offence, fince no other word in being, accidere, 
interfcere^ necare^ or the like, was lufficient to exprefs the inten* 
tion of the criminal, or quo animo the aO: was perpetrated ; and» 

* therefore, by no means canie up to the notion of murder at pre- 

* fent entertained in our law, viz. a killing with malice and fore- 
^ thought *.' 

This well inftru^ted writer adopts not the vulgar idea, that the 
common law Latin is the produ^ion of our anceftors in this ifland^ 
and a monument of their particular rudenefs. At the conqueft of 
England, in order to rivet the Norman fetters upon^ the nation, the 
pleadings and records of the courts were ordered to be in the lan- 
guage of the conquerors. This lafted till the reigitof Kdward III. 
when, in contempt of the French, then almoft fubdued by the arms 
ef England, their language was difmiflfed from public buflnefs^ and 
the Latin reftored. 

^ This technical Latin (fays the fame authtH* in another place) con* 
^ tinned in u£e from, the tim€ of its fird introdudion, till the fubver^- 
^ fion of otir antient conftitution under Cromwell ; when, among 
^ many other innovations in the law, (ibme for the better, and fo me 
^ for the worfe), the langtiage of our records was altered, and turned 
^ into Englifh^ But at the reftoration of King Charles, this novelty 
^ was no longer countenanced*^ the praftifers finding it very difficult 

^ to 
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the fame time, and by the fame authority, as Judge Blackftone telTa 
us, had been done in England, The High Court of Juftice eftablifli- 
eci by Cromwell, upon the reduction of this country^ was pleafed ta 
banifli Latin from all our forms. Thefe judges had no regard to 
antiquity; they were acquainted with no language but their own;. 
and they choofed to underftand what they heard without the aid of 
interpreters. After the Reftoration, almoft every thing they did 
was altered ; becaufe it had been done by them without regard ta 
\\\t nature of the thing, whether good or bad. Accordingly, the an^ 
cient pradice of writing in Latin was reftored by the following zCt 
of federunt, dated 6th June i66i% * The Lords confidering, that^. 
^ during the power of the late ufurpers, the ufe and cuftom. of writ- 
^ ing in Latin was then difcharged i. therefore ordarn, that all char- 
^ ters, fafines, and others of that nature, as well fuch as pafs the fealfr 
* as otherwife, which were in ufe to be formed and written in Lattn^ 
^ be continued ia the fame language as formerly before the year 
^ 1652/ This aft was for fome time obeyed; and all charters from 
the crown, and from fubjefts, were writtea in Latia. About the end 
of the laft century, the charter of fubjeds ceafed to be fo ; and by 
degrees the Latin was banifhed from common bufinels. The chaQ«- 
cery, however, have uniformly kept up the old language, in oba* 
dience to the a£b lad mentioned. 

We now proceed to the pure feudal charter^ as coinciding with: 
the definition we formerly analyfcd from Sir Thomas Craig, What 
the Englifti call the par t^ of a^^ deed, we call the clau/esy in itnitatioi^ 
of the French, each part or claufe being capable of leparatioa, and 
including, like frntences in a difcourfe, fome diftind part of the mat- 
ter fettled between the parties. The reafon that the Englifli do not 
ufe this term is, that aH their fccmi^c^^ de fa^o^ eonfift of the fame 
original order of claufcs as the charter; and each of thefe w known 
by the initial words, or by a particular name, fuch as the premifos^, 
tht p/ir^els^ \\\t habendum, ihe tenendum^ &cc. After the Iranilation 
o£our deeds into Englifh.,^^ and the defertlon of the fixed and aneient 
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it is impoflible to divide it ; and, even where recitals of papers come 
in to demonftrate the caufe of granting ; yet ftill the narrative can- 
not ftand by itfelf, the fentence not being complete. It cannot, 
therefore, he ternicd a chu/e ; for each claufe muft include a com- 
plete fenfe, capable of (landing by itfelf. Upon that account it h^ 
that, in long recitals, we ^re obliged to conne£t them with the dif- 
pofitive claufe by a therefore^ or feme fuch-conjunftrve word. It iff, 
in fa£t, the ctflential part of the deed ; and, fince we refer to it every 
moment, under the title of the premi/rs, it is ftrange how our late 
conveyancers fhould have changed it for the fenfelefs and non-exif- 
tent divifton of a narrative and dilpofitrve claufe, which are only parts 
of the premifes, and by no means feparate claufes. 

In analyfmg this grand claufe, we find it to confift of the follow- 
ing particulars : Firl\ the addrefs, ^ Omnibus hanc cartam vifuris vet 
* perleduris.'— One of the moft ancient forms is here chofen. To 
all thofe who are to fee and hearj that is, to thofe who can read, and 
thofe who cannot read ; and fo of old many deeds were dh'e&ed. 

The falute, * Salutcm.' This charter is in the form of a letter, 
dlreded to all and fundry; which is^ always underftood, though 
fometimes not exprefled. This, together with the vobis notumfacio^^ 
ranks the charter among the notitiae^ and diftinguiflies it from the 
indrument, where the parties fpeak in the third perfon, which, in 
general, is no more than a declaration of what had been done. 

•■The names of the parties, or of the gratiter and receiver, together 
^ with the caufe, value, or confrderation, for which the deed is to be 
*■ granted, or the- lands given/— The names and defignations cannot 
be too plain or fpecifically fet dbwn. When the granter is not a 
nobleman^ he iis generally termed Juperior of the lands and others af- 
ter defcribcd^ but when he is a man of rank and dignity, the lands 
jfrom which he takes his* titles ufed to be enumerated, and continue 
to be fo^ when he is difpofmg of a part of fuch lands. His fuperio*-^ 
rity, therefore, is prefumed to be univerfaliy known, 
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cannot be contradl^Sled. For Sample, if lands are given to a man 
or his heirs whaifoever, and afterwards mentioned or declared to be 
only for life^ or to one heir, the pofterior words will be void, as in- 
confiftent with the previous and eflential deftination of the deed. 
We need fearcely mentioa the reafon of the repetition of the verbs 
in the prefiant tenfe, which is retained in all our ftylcs. The ancient 
deeds related to a prior infcftment or feifine given of the lands, 
which was only declared or confirmed by the charter ; but after-- 
wards, the graotiag or executiiOii of the charter itfelf came to be 
confidered as the principal difpoHtive ad\ in the bufinefs ; and there* 
fore the donative words are repeated in the infinitives, dare^ conce^ 
dcrc^ et difponere^ which are proper to a grant given gratuitoufly, or, 
as the feudalifts fay^ from pure liberality. 

* Sine reverfionis facultaw/— -Thefe words are frequent in our 
ftyles, and have more than a literal meaning. They allude to 
an unhappy period of the hiftory of both nations, when tallica 
raged among our great men, and when one party, as foon as 
they got into power, ruined and forfeited another. To pro- 
vide againft misfortunes, it bccan^e cuftomary all over the iHand 
to convey their eftates to truftees by charters and feifine, ex 
facie ^ fimple and irredeemable, but, at the fame time, to take a fe- 
parate bond of reverfion, which they could conceal or convey by 
affignment as they pleafed. This was particularly the practice an* 
terior to the reign of James III. ; and fome of the earlieft of our 
Scottilh adls relating to private property were made for the regula- 
lion of thefe fiditious fales. Therefore it was, that conveyancers, 
where an actual tranlmifiion was intended by the deed, were careful 
to add fuch words as thofe in the difpofitive claufe, * Without any 
* redemption, reverfion, or regrefs whatfoever/ We (hall fay no* 
thing at prefent of the defcription of the lands, becaufe that matter, 
together with the meafurements, and technical terms relating to 
them^ wilj require the bell part of a difcourfc to itfcif, 
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lifli charter has it, it is ♦ Tenenda de me, ct haeredibus meis, per 

• iervitium, wardam, et relcvium ;* i.e, by military fervice, ward, and 
relief. The ward or cuftody of a minor heir of a military vaflal, 
and th« neceflity which the heir lay under of relieving the lands out 
of the fuperior's hand, into which they were fuppofed to have fallen 
back by the death of the vaflal, were the charafteriftics and princi- 
pal profits of a military feu. Our conveyancers fpecified the ward 
or relief in the tenenda. Sir Thomas Craig would have told them 
that this was not upon principle : It looked like a condition ; and 
therefore the words perferuttium mlitare^ would have been enough, 
as the law, in all cafes, pointed out what belonged to that capital 
tenure. The next clailfe in order is the reddendo. 

* Reddendo inde nobis debita ei fcrvitia tali tenurae gencri affueta, 
•omnium aliorum onerum aut preftationum loco.*— This claufe with 
us ftill continues in its ancient office, i. e. to fpecify the return or 
duty to be paid by the vaflfaU In military grants, it was the fervices 
ufed and wont. The law and the cuftom fufficiently fupplied the 
particulars ; and each tenure, with us, had a reddendum peculiar to 
itfelf, which we find to be, for moft part, regulated by the covenants 
of parties. The reddendo is the place for expreffing whatever is fpe- 
cially diie by the vaflal to the fuperior. In England, the reddendo 
has, ever fince the ftatute quia emptores^ been termed the refcfua* 
tion ; becaufe the granter has, properly fpeaking, no other right in 
the lands which are not held of him, but of the chief lords of the 
fee. When any thing is due to them, the reddendo is in the fame 
ftyle in which we ufe it. The next is the claufe of warrandice. 

^ Quas terras atque alia modo nuncupata, cum pertinentiis, eidem 

• B. et fuis, contra omnes mottales et ab omnibus periculis tueri et 

• defendere, me meafque devincio atque obftringo.'— Upon the 
claufe of warrandice, we have nothing to add to what we obferved 
upon the fame claufe of the Englifti charter. We fhall refcrve the 
modern conftrudion of it for our commentary upon the difpofitioo. 
At prefcnt we have only to obfcrve, that this claufe adds further to 
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of old, it was granted in a feparate writing, and was Only annexed 
in imitation of the Crown charters. Jt is termed a precept, that is, 
a command ; and it is conceived in the higheft tone of feudal pride. 
The fuperior, like a fovereign, commands his bailies, upon fight of 
. the warrant, to give hereditary ftate and leifine with real, afitual, 
and corporal poflcffion of the lands and others. We fufficiently ex- 
plained thefe words : They are the ftyle of the ancient feifine, and 
relate to the idea of real poflefiion thereby intended, and not to the 
fymbolical or civil poflefEon afterwards introduced. We (hall pafs 
over, at prefent, the fpecification of the fymbols, which, compara- 
tively fpeaking, is a modern innovation. The ancient precepts left 
that matter entirely to be regulated by the known pradlice. Though 
the ftyle of the letter of attorney, forgiving livery of feifine in Eng- 
land, is to the felf fame cfFeft with our precept, yet the language and 
form of the one is modeft and natural, when compared with the 
other. The reafon is, th-at none but the chief lord was entitled to 
grant a precept. All others under him, in giving livery of feifine, 
were not ading as lords or fuperiors, but in the charader of fimple 
proprietors tranfmitting their property. They appointed attorneys 
to give livery in their names ; whereas with us, in Scotland, the 
power of fubinfeudation remained ; and each perfon giving a right 
to be held of himfelf, aflumed the charader and ftyle of a chief 
lord ; and thus the haughty language in the precept of feifine was 
aflumed by fuperiors of all ranks. 

This ftyle was not devifed for the purpofe : It is copied, both in 
fpirit and in words, from the clerical precept, which the priefts 
ufed to annex to their deeds for the excommunication of the per- 
fons who did not obey the church. Thefe precepts generally began 
with the words, * Qiiare vobis qui fuper hoc a latore praefentium 
• fueritis requifiti praecipiendo mandamus/ &c. In ftiorc, the form 
of the one precept has been exprefsly borrowed from the other ; 
and therefore, upon a double account, we are not to be furprifed at 

the high tone of a precept of feifine. 
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charters of fu^^jVd fuperiors. The reafon is, that Crown charters 
always have gone into the regiftcr of the great and privy feals, and 
therefore needed no further regiftration. 

Since that time, claufes of regiilration are frequently added to 
<:harters. The a£t, however, provides, that they are tp go into no 
inferior record, but into that of the luprcme court alone. In prac- 
tice, we believe no regifter refules them, where they have a claufe 
for the purpofe; but a charter can regularly go no where but to the 
books of SeflTion ; and it is a mark of ignorance in a writer to make 
them regifterable any where elfe. 

In order to complete the analyfis of the charter, we return to thofe 
additions or amplifications of ftyle, which we find in thefe deeds be- 
fore the prefent century, and which are carefully preferved in our 
modern crown charters. The firft of thefe we find always added to 
the tenenda; the office of which, as we formerly mentioned, was to 
defcribe and limit the eftate ; and, therefore, the lands are generally 
mentioned in the difpofitive words. .Craig, upon the fubjeft, ex- 
prefles himfelf thus: * What follows in the ftyle of the chatter now 

* in ufe, appears to be rather exegetical^ than put in from neceflity. 

* Thofe who are employed in forming charters, never think they 

* can fliow caution enough upon the part of the receiver ; they 

* there^re choofe rather to infert every thing fpecially, than to take 

* a general grant of them; although, if the lands were given, with 

* all their bounds and pertinents, the defcription would be equally 

* effedual as if a ipecial enumeration was inferted, as is commonly 

* done *•' Sir Thomas fuppofcs that this claufe of llyle had been 
the anxious produdion of modern conveyancing. It is, however, 
as already noticed, as old as the deftrudion of the Roman empire; 
for the identical claufe of * cum totis et integris domibus, aedificiis/ 
&c. are to be found in the moft ancient charters of Marculfus, and 
all his fucceflbrs on the Continent. Spelman thinks, that the idea 
of this very fpecial claufe was taken from Abraham's purchafe, where 

not 
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it was to remdvS thefe that the tenendas were frequently increafed, 
by giving fuch fpecific rights of things along with the lands. Vefti- 
gcs of thcfe difputes are to be found in our ancient decifions, and in 
the feries of charters in the Diplomata Scottae^ where this pan of 
the tenenda lengthens by degrees, till it arrives at the modern re- 
dundancy. We now go to the claufe iifelf. 

* Cum domibus, aedificiis, bofcis, planis, moris, marefiis, viis, fe- 
^ metis, aquis, rivulis, (lagnis, pratis, pafcuis, et pafturis/ The im- 
port of thefe words has been treated of by our lyftematic writers, 
under the title of the right which the vafTal receives upon getting a 
feu. The general rule laid down by all of them, and by Mr lirfkine, 
is, * That every thing which from its clofe connedlion or adherence 
^ to the land, is confidered in law as part and pertinent of it, goes 

* to the vaflal as an acceiTory of the iubjedt contained in the feudal 

* grant. Under domibus, aedificiis^ therefore, are included not only 
^ dwelling houfes and flableS} but walls and incloiures; all which 

* being proper partes foil, are carried by every charter.' The wordSf 
however, were not at fir ft without ufe j for, in our eldeft decifions, 
we find, that fellers of land attempted to carry cfF the ftones of dry 
walls, and other ere^ions after fale, under pretence of not being ce- 
mented. The term aedifcia^ therefore, comprehended every thing 
of that kind. To thefe we find towers and fortalices, cum tur-^ 
ribus et fortaticiis^ frequently added in the charters of the crown ; 
and, unlefs they had been added, they would not have paiTed 
with the land. The reafon is given us by Craig. * They are 

* (lays he) parts and inftrunients of jurifdidion ; and junldic- 

* tion appears never to be granted unlels when particularly ex- 

* preffed. Towers were firft ere£ked, not fo much to dwell in, 

* as to punilh the guilty, and for the defence of our country : 

* Therefore, unlefs the jurifdidtion itfelf be conveyed, towers can- 

* not follow, fince they depend upon it: But* when lands are erec- 

* ted into a lordfhip, an earldom, or a barony, then every thing 

* tranfmits with the univerfity^ and towers among the reft, though 

* not 
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• not exprefled; becaufe thefe feus have jurifdidion or dignity an- 
^ nexed to them. A tower built by a feuer will follow the ground, 

• if he had the liberty of building One ; for with us, towjers and for- 

• taliccs cannot be built without exprefs licence from the Prince, 

• efpccially fuch as have battlements or embrafures upon them, ;. e. 

• turris pinnatae *.' Of thefe our country was in former ages full; 
and the ruins of them every where remain. They were buih, not 
only for defence againft the common enemy, but for the proteQion 
of every family againft its neighbour. Every houfe belonging to a 
jman of any confequence was a gloomy turrated fortalice, entered by 
a. draw bridge, and furrounded by a mote, foflfe, or ditch of ftagnated 
"^^atcr, equally unwholefome and inconvenient. From thefe petty 
oaflles, the feudal tyrants often defcended like eagles upon the plains 
around them; and the firft piece of revenge taken by a nobleman 
a.gainft another of an oppofite fadion, was to furprife and burn his 
lioufe, after having in too many inftances put every perfon within it 
-ro death* By the law of England, all thefe towers and forts were 
jprefumed to belong to the King ; and it was high treafon to refufe, 

keep them out againft him. Our law was the fame : * For what 

other reafon (fays Craig) can be given, why the refufal of a tower 

to the King (hould be high treafon, more than the refufal of a 

horfe or a common houfe t-' Thefe minners, and thefe laws, are 

no more. The remains of the ancient fortalices now pafs as 

part of the lands, under the words domibus^ aedificiis^ without the 

rivilege of barony, and without communicating jurifdidion of any 

ind. 

• Viis et femitis/— By ^ia is underftood a private road, or byway, 
or horfes and carts ; the ordinary breadth of which is twenty feet. 

cmita is a foot path, to which one eftate has right through an- 
ther, by fervitude, for the convenience of the former, which in that 
efped 18 termed in law the dominant tenement. We fhall read Craig's 

commentary 
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commentary upon thefc words, becaufe they are inftrudive, * If by 
ways (fays he) we underftand church roadvS, they are inter rega'-' 
lia^ and belong to the public. The words, therefore, are lo be un- 
derftood of private ways; for a private man can give only private 
roads. By viae are to be underftood thofc roads which lead to a 
feu, although through the ground of another. The granter there- 
by transfers to the vaflal, the right as poflefled by himfelf. The 
fame thing may be faid of paths. This rule holds, although the 
ways and paths ly through the lands of the granter ; for who dif- 
pones me any thing, is thereby underftood to give me every thing 
requifite to the free ufe of it. So, if any body conveyed to me a 
fountain in his lands, he mud alfo be underftood to have given a 
road to it *.' 

• Bofcis, planis, pratis.' — Bofcis^ from the Italian bofco^ is the term 
rather for a thicket than a wood, and, therefore, it would be proper 
fo to tranflate it. * Praia (fays Craig) are as much carried by the dif- 

pofition as the arva^ or arable lands themfelves. By prata^ or mea- 
dows, is underftood fuch grafs lands as had not been cut for ten 
years before; for a field ploughed is no longer a meadow. At that 
time no grafs was fown ; meadows were paftured, and but feldoai 
mowed.' This is the Englifh underftanding of it. * Pratum fal- 
cabile (fays D. Cowel) is a meadow or ground fit for mowing. 
Juratores dicunt quod predida placea a tempore quo, &c. fuit pra- 
tum falcabile ufque ad predidum annum quod W. predidus illud 
aravit.' 

* Pafcuis et pafturis.' — Thefe words feem intended to convey fe- 
parate meanings. The ont^pafcuay is the iervitude of grazing upon 
commons; ^nA pajiura^ fervitudes belonging to the eftate upon the 
grounds of others. * The nature and extent of pafcua 'continues 

* Craig) depends upon confuetude; but, if a right of pafturage be 

* granted upon any particular place, it includes the lefler fervitude 

* of cutting peat, turf, and other materials for fuel; and fo I have 

* feen 
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on their territories, ihcxr /ubje^s^ as they termed them, to bake, to 
grind, and to prefs their grapes, and to pay heavy duties upon that 
account. This right of oppreflion was termed la banalite dufcignetir; 
and the mill itfelf, le moulin banal^ la four ^ or, la prejjoir banale. They 
kept a fmith in the parifh, and claimed his piofits. They licenfed 
retailers of wine in ic. They forced their tenants to furnifli viduals 
for packs of hounds, whether they kept them or not. Thefe low 
and cruel pradiccs, arifing from poverty and neccflity, feem to have 
found their way in a body to Scotland, and to have been puflied as 
far as the fituation of things could admit. In our old deeds, and in 
Balfour*s Decifions, we find thirlage to the baron*s oven as well as to 
his mill: We find the exclufive right of fmiddies, brewing, ale felling, 
and every other French fpecies of oppreflion. Some of thefe things 
have fallen oflf; but the mill and its thirlage ftill remain in force. 
The word thirlage is a corruption of thrallaye^ to thrall, enthrall, or 
cnflave. There is a Saxon verb, to thirle. It means to perforate, 
or pierce. The corruption of the word thrall into thirle, is natural 
to the idiom of the Scottifh language. The wordyJ/^r«, which al- 
ways goes with mills, is a plain coiruption of the vfor^foccome^ or 
Jocnay of the Englifh* It carries the fame meaning, viz* the thir« 
lage or territory of the lord, or the milU Multures are from moU^ 
turae ; but we took it direSly from the French, whofe ancient term 
for the duty, or quantity of the corn payable at the mill, was mul-- 
tures ; and the modern one is moutums^ exadly our own word. The 
infuhrty or aftrifl:ed multures, are much the fame as the bondfoc^ 
come of the Englifh, and outfuken as the lovefoccome. Dry multure 
is an abfolute or oppreflive tax, laid upon the quantum of the 
party's corn, whether he grinded or not. * The iniquity of the maf- 

• ters (fays Craig) not content with thefe things, even introduced dry 

• multure, which they laid upon their people whether they grinded 
^ at the mill or not V Knavefhips are the perquifites allowed to 
the miller's fervants for their work ; which, in other places, is call- 
ed 
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• other parts of it, cannot reafonably be accounted for. Only cuf- 
' torn has faid fo, and cuftom muft always prevail V Mr Krfkine 
admits the general rde of law, that a ' mill has always been ac- 

• counted a feparate tenement from the lands, without either a fpe- 

• cial grant of it in the difpofitive claufe, or the eredion of lands in- 

• to a barony.' So that the words in the Unenda go oi 1/ to libe- 
rate from thirlage, but would not carry a mill already built. Mr 
Erfkine, in the place quoted f , combats the rationality of the maxim 
by a variety of arguments. The fad, however, is, that mills were 
held to be feparate tenements for ages by the common law ; and the 
queftion is upon,, what principle that rule was founded. Craig, ia 
mentioning the cuftoms of Normandy, thus expreffes himfelf : * A- 

• mong that people, neither pigeon- cotts or mills pafs to the feuda- 

• tory or difponee, unlefs ihey are fpecially expreffed ; nor is any 

• perfon allowed to build a pigeon-houfe but upon a noble fief.' The 
commentator upon the cuftoms tells us, that the power of ereding 
mills and pigeon- houfes is an effential requifite in an abfolute ba* 
rony.; They are the very mars of nobility and jurifdidion j and, 
therefore, though a baron feued or conveyed his lands, he was not 
prefumed to part with the privileges of his nobility, or with any 
part of his juriCdidion, without an exprefs declaration to that effed. 
Craig had juft a little before ftated the fame dodrine in the cafe of 
towers and fortalices, which do not tranfmit, unlefs fpecially expref* 
fed in the difpofition : ' Ratio eft, quia pars et inftrumentum funt 
^ jurifdtdionis, et jurididio nunquam conceifa videtur nifi exprima- 

• tur, fed femper apud dominium diredum permanet %- The fame 
idea applied to the mill, perfedly accounts for that fingularity in the 
common law. 

* Aucupationibus, venationibus, et pifcationibus/ — Hawking, fowl* 
ing, or hunting, are now exegeticae ; though thefe liberties were, at 
the time this fpecification was devifedi thought neceflary to give 
to vaiTals, what fuperiors were accuftomed to arrogate to themfelves 

% even 
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after fale. Common fifliings in public rivers and the fca were 
pir^lTi^rved in a manner by nature to mankind in general ; but the 
pl^ia.£lirc of killing deer, and the profit afforded by falmon, attraded 
tti^ notice of Princes, and were placed inter regalia. Salmon always 
yK'SL^ an article of great moment in Scotland ; and therefore pradlicc 
diCtinguifhed between them and the white filh. Salmon fiffiings in 
th^ £l?a are not comprehended under the general word pi/cationibus. 
It ^behoved them to be fpecially granted. The rule, in white filh- 
in^^^ was, that they belonged to the proprietor of the coaft. If he 
been in the immemorial ufe not only of fifliing himfelf, but of 
enting others, then the general term pi/cationibus was held as a 
title fufficient to continue fuch pofleffion. The public reiiriclion« 
aap>o>]i game belong not to this place. 

* Peuria^ turbaria,' — peat and turf grounds. Thefe are Scottifli 
l>a. rbarifms proper to our country. If the ground be a part of the 
|pir<z>p)erty, they are pure redundancies. If not, the words give only 
^i^I ^ to prefcribe the fervitudes upon others. 

* Carbonibua, carbonariis.' — Coals and <:oal-pits undoubtedly go 
the land, though the point at firft was difputed ; and it is cer- 

they are capable of feparation, and oftentimes are ad):ually fe- 
ted. The coal is fold without the land, or the land is fold and 
coal retained *. 

Cuniculis, cuniculariis.^ — This (Craig fays) is to be underftood 

^Clich warrens as the lands have prefcribed a right to at the time ; 

2t is not lawful to ered); new open warrens, which are deftruc- 

*^^*^ -to all the corns around. If new made, they mud be inclofed^ 

3 to prevent the rabbits from injuring the neighbourhood. 

Columbis et columbariis.' — The right of ereding pigeon-houfes 

^>g found deftrudlive to the country, it was reftrained by the iQth 

^ 3d parliament of James VI. by which all heritors are difcharged 

t:^ ereding pigeon-houfes^ unleis they are pofieired of ten chal- 

ders 

Y^ The firft mention of coal in Scotland is in the charter of Pittcncrieff, publifhed 

^Xr DavidfoD, dated anno 1291* * 
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dcrs vicStual rent, from lands adjacent to the dove coat, or within two 
miles thereof; and, even then, they are not to ered one within the 
bounds. However, under pretence of repairing, all the old onc» 
built before this aft are ftill kept up, although a fingle ftone of the 
original ones, efpecially in towns, be not remaining. Neither the 
inconveniencies arifing from warrens or dove- cots had been known 
in James IV/s time ; for, by ftatute 74th, Pari. 6. of that Prince,. 
all lords and lairds were ordered to make deer-parks, (lanks, cu- 
ningaries, and dove-cots, for the policy of the country. MrErfkinc 
thinks it lawful for any heritor to make warrens, even without in- 
clofing them ; for, (fays he), if the a£t b fo interpreteled, dove- 
cots ought to be inclofed, which is abfurd. This reafoning is by no 
means conclufive. The adl was made for the improvement of the 
country, and an inclofed warren is an improvement. To fill open 
ground with rabbits is deftru6tive ; and he might as well fay that 
deer need not be inclofed in a park ; whereas none can keep them 
upon other terms, except the King in his forefts. Befides, the old- 
word n/arenna^ from which we have ^u^arren^ is a French term for 
an inclofure to keep wild animals. 

* Hortis, pomeriis.' — Gardens and orchards are here entirely ex* 
egeticar^ the right of making them never being doubted. 

* Fabriliis, brafmis, briveriisj' — Smiddies, forges, malt-kilns, brew-* 
eries. The laft is barbarous law Latin. Briverium was alfo ufed 
in charters to denote heathy fromthe French bruyerc. Bccaufe. fmid- 
dies, kilns, &c. created fome refort, and were indifpenfible in rural 
affairs ; therefore our old fuperiors arrogated an exclufive right o£* 
ereding them to themfelves, and were not prefumcd to beftow them . 
with lands, unlefs fpecially exprefled, whicli procured them a con-^ 
ftant place in the tcnenda of charters. Barons^ though they cannot- 
now prevent brewing, yet (as we will afterwards learn more parti- 
cularly) they, like the French feigneurs, prevent the importing or 
sending of ale within. their territories, without their own confent. 

• Geaiftis; 
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tary vaflals upon their entry ; which prefcnt was afterwards cftn- 
verted into money, and ended in the cafualty of relief. Herezetd 
was the prefent made by the heir of a tenant to his matter, upoa 
fucceeding to his predeceflbrs. In the Qiion. Attach, it is defined 
to be the bed aver^ or bead of his cattle, providing the hufband* 
man poflefled an oxgate of land. Lord Kaimes has (hown, in his 
notes, No. 15. that it was exadly the relief due by the heir of a 
countryman. The words heriot and herezeld are varioufly derived^ 
Skene, with much probability, brings the latter from herus^ a mafter; 
and zicld^ the old word ufed in our ftatutes for a gift or tribute* 
This exaftion came to be unfavourably confidered, and is now en- 
tirely given up ; though, from a decifion, it appears to have remain*- 
ed in the cuftom of fome baronies fo late as the year 1733.. 

* Cum communi paftura/ — Thefe general words carry no more 
than the right belongifig to the lands of pafturage in common with 
the neighbourhood, upon places or muirs pofTeffed in common, and 
where cuftom has adj.ufted the number of cattle belonging to each* 
Therefore no grant, liberty, or fervitude, is here given by the fupe- 
rior, more than would follow from poffeflion of the lands them- 
felves*^ 

* Lignis, lapicidiis, lapide, et cake.' — By the word Vigms^ can on** 
ly be meant thofe buried trees which in many places, efpecially of 
the north, are dug out of the ground, and make the fineft of fire* 
wood. All thefe are evidently redundant. 

* Libero introitu et exitu.' — Free ifli and entry muft, in every 
cafe, be implied, and are therefore quite unneceflary. 

* Et omnibus aliis afiamentis, cum juftis fuis pertinentiis.'- — Afia^ 
mentis is a barbarous word often found in our old writs- for eafer 
ments or conveniencies. ' PertinentiisJ This word is underftood 
as expreffive of the greateft part of the particulars in this claufe, and 
of every other liberty, fervitude, or privilege poffefled with the pro- 
perty itfclf.. The extent of this, word has often given occafion. to 
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IN viewing this ceremony, we are always to keep in remembrance 
the difference already explained between right and poffeflion *y 
and that the delivery, and not the poflefGon, completes the fale. Tlie 
Roman law carries this very far. * Si non voluntate naflius fia pqf- 
* fcffionem non pro emptore poffides, fed predo es/ A charter, 
then, gives only the right; the precept carries the will, or confent, 
of the feller to give the poffeflion. The execution of that precept, 
or the delivery of the fafine, completes the right ; and the inftru- 
ment containing the ceremony is, with us, the only legal evidence 
of its being performed. 

To underftand this material folemnity in pradicci we fliall firft 
analyfe ths a£t itfelf, and then the inftrument made out in evidence 
of it. 

The firft movement is made by the party, or his attorney, poffef^ 
for of the charter containing, the precept. He lequires the atten* 
dance of a notary public to certify the ad r They next, in virtue of 
the blank left in the precept for the bailie, choofe a perfon to fill that 
office, and witneffes to atteft the whole fad. Then all of them re- 
pair to the ground of the lands defcribed in the charter: When there, 
the vaffal or attorney produces the charter, and defires the notary 
public, as clerk to the ad, to read Ft. The notary, accordingly, reads 
it verbatim y and the vaffal or attorney defires the bailie to obey the 
precept, by giving him fafine in terms thereof. The bailie obeys j 

takes 



difcufled the perfons concerned In this folemnity, we fhall next pro- 
ceed to examine the inftrument or document made out, in order to 
certify the performance of it to the world, and tranfmit it to pofte- 
rity. 

The Emperor Juftinian required all public documents to be be- 
gun in the name of God, His own edidts were iflued * In nomine 

• Domini Jefu Chrifti Dei noftri/ This kind of invocation was noc 
only efteemed aufpicious, but it impoited an oath by the notary to 
fet down the truth, and nothing but the truth. The next requifite 
was the name of the Emperor, and the year of the empire ; the 
name of the Confuis, the indidion, month, and day, in this form ; 

• Imperii Juftiniani facratiflimi Augufti et Imperatoris anno 

• poft confulatum H. Belifarii clarifllmi viri anna ado, die autenr,^ 
&c. The later Imperial notaries retained the invocation of the 
name of God, adding the Hebrew word amen^ or fo be it ; which 
converts the beginning of our inftruments into a (hort prayen Some- 
times they varied the words; and the common form was, * In Dei 

• nomine ;' fometimes * In nomine Domini Jefu Chrifti j* or, * In 

• nomine Patris, Filii, et Spiritus Sandi.' Craig fays, that this old 
pradice ihould be retained ; and it has accordingly been fo. He 
complains, that it was fometimes omitted in his days, * a delecatulis 

• notariis.' In Germany, the name of the Emperor, and date of the 
empire, was alfo retained ; but, in other Chriftian countries, the cle- 
rical notaries, in place of the firft, fulSftituted the sera of our falva- 
tion, the date of the empire, and of religion ; and, in place of the 
Emperor, the name of the reigning Pope, the father of the univerfal 
church. By appointment of the canonifts, they alfo retained the 
indidion, which is faid at firft to have denoted a Roman tax, indic^ 
tio tributaria^ and to fignify fimply a period of fifteen years. Some 
writers aflure us, thai, by an inftitution of Conftantine, it was adop- 
ted as a method of regulating time ; becaufe he began them from 
the defeat of his enemy Maxentius, which was confidered to be the 
triumph of Chriftianity. This is all conjedure wit!iout proof. We 

only 
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* Ad fundum terrarum/ Were the fafine purely fymbolical, at 
writers now term it, then might the ceremony, like the refigna- 
tion, be performed any where ; but that is not the cafe, Wc 
have (hown, that it was originally real, and that both the fym- 
bols and the pofTeffion were required to complete the right ; confe- 
quently, it behoved fafine to be given upon the ground, and no 
where elfe. When the aftual pofleffion ceafed to be a requifite, and 
civil poflcflion took place of it, ftill the fafine was given, and muft 
be given, upon the ground of the land j for ceremony and forms 
follow not the changes of ideas, nor the revolutions of the law : 
They change (lowly; and the prefent is an inftance of that axionni. 

In place of the fpecial power of attorney formerly ufed, the nota- 
ry takes that circumftance upon himfclf*; and, in fad, prefumes it 
from the pofleffion of the warrant, which the attorney is fuppofed 
to have previoufly produced to the notary as his own authority, and 
to the bailie as the warrant of his appointment. When got upon 
the ground, the attorney is defcribed, * Habens, et in fuis manibus 

• tenens, quandam chartam originariam per D. H. conceflam per 

• quam^'ob caufas in eadem expreflas, diftus D. H, vendidit et alic- 

• navic,' &c. Here the charter is recited fliortly, i. e. the lands ali- 
enated are defcribed ; and, in order to fupply the recital, the gene- 
ral rule is followed, of referring to the charter itfelf. Some fafines 
in the laft century, and feveral we have leen in the prefent one, re- 
cited the charter almoft verbatim, mentioned the quaequidem^ the 
tenencJa^ and the reddendo* This betrayed the ignorance of the 
notaries, who did not know the nature of the inftiumeot. The pre* 
mifes of the charter, or other warrant, comes with propriety into the 
fafine ; and nothing more is required except the precept. The in- 
ilrument proceeding upon an exprefs warrant is only a part of the 
inveftiturc, and makes no further mention of the warrant than is 
fufficient to explain the delivery of faGne, or is relative to it. 

The inftrument next declares, that the attorney fo authorifed re- 
quefted the bailie to execute the oflice committed to him, and, for 

that 
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out the atteft, it would be no deed. When this happens to be the 
cafe, notaries generally take in the precept and every word of the 
deed that follows. This is fafe, but often clumfyj and the feparation 
is eafily made. The charter is only fhortly recited, but the precept 
verbatim ; becaufe, when feparate, the charter was not neceffary ; and 
now, when joined, the precept ftill is the fole authority for the fafine. 
In the feparate precept, the charter, if granted before, was either re- 
cited ; or, if to be granted, the terms were referred to. When the 
precept was ordered to be annexed to the charter in the abrupt 
manner it now is, the recital of the charter becomes a neceffary pre- 
lude to the inftrument. Craig informs us, that, in his time, fome 
notaries officioufly inferted the whole charter in their inftruments, 
and others omitted even the precept. To thefe laft, he is of opi- 
nion, no faith fhould be given. The fixed pradice, in this cafe, 
now is, to recite as much of the charter as to render the precept in- 
telligible, and to infert every word of the precept. The parts of the 
charter narrated are the names of the fuperior and vaffal, with the 
deftination of the vaffal's heirs, the fpecies of the charter, (i. ^. the 
charaSeriftic of it), the lands granted, and the conditions (if any) of 
the grant. The recital is clofed with a general reference to the 
charter itfelf. The date is always referred to, becaufe it makes a 
part of the precept, and enters the fafine of confequence. In the 
cafe of Lady Lammington, 23d December 1680, the Court fuftained 
a fafinc in which the precept was not engroffed, but reference only- 
made to the warrant. From that decifion, however, it is plain, that 
a regular fafine would have been preferred to it in a competition ; 
anJ the Lords called for the notary, to deprive him. The fafine 
ought at once to have been found null. 

The inftrument then relates the effential part of the bufinefs thus : 
' Poll cujus quidem fafinae praecepti, fupra mentionat: Perledlionem, 

* publicationem, et explanationem, praefatus D. R. tanquam ballivus 

* antedidlus, virtute ejufmodi et officii ballivatus fibi in hac parte, 

* comtniffi, ftatum, fafinam hcreditariam, pariter et poffeflionem ac* 

* tualem 



common, parties are faid to take inftruments, which is miftaken 
the requifition of the notary ; and, indeed, for the moft efTentJi 
circumflance of the whole. To take infiruments^ however, is 
more than to require that the fads then paflTed in prefence of tb^ 
notary (hould be fet forth in the form of an inftrumcnt ; for th 
notary was required to ad, and had performed every thing befon 
that incumbent upon him ; but, though obliged to ad when requl 
red, he is not obliged to make out inftruments, unlefs paid in part 
at lead, before hand. Hence the common adage, ^ Nullum inftru 
• mentum fine argento.' Befides, he muft appear to do nothing o 
his own accord ; every thing ought to be required of him, and hi 
fervices furniflied with perfed indifference. 

The whole is concluded with an atteftation, or tefting claufe, re 
peating, that every thing had been done upon the ground of th 
lands, of the date before mentioned, in the prefence of witneflfes* 
The hour was, and (lill is, commonly fet down, in order to fhew 
that nothing was privately or clandeftinely done. Safines, however, 
are, in a deciflon to be juft mentioned, faid not to be like execution 
of diligence, or other matters in which third parties, or the public, 
have a right, and which muft pafs under broad day. The fubfcrip- 
tion of deeds, the delivery of moveables, and all other private ads, 
are good, though done without day light ; and, therefore, the Court, 
in the cafe of Arnot, 29th November 1679, colleded by Lord Stair, 
fuftained a fafine taken at 9 o'clock at night, under cover of tiight ; 
but then no fraud was qualified, and pofTeflion had followed on it* 

It was mentioned, that fafine was originally given in prefence of 
the pares curiae^ and afterwards in prefence of any witneffes in the 
neighbourhood. No number was determined on by the law; and 
the old inftrUments generally contain a great many. They arc 
always mentioned to have been fpecially required to witnefs this ce- 
remony ; for their accidental prefence was not enough, unlefs they 
were attentive to what pafled. As witneffes did not, for a long courfe 
of years, fubfcribe, the aflertion by the notary of their having been 

fpecially 
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A notary was only to be trufted in matters obvious to the fenfes. 

* Hoc monenduni puto (fays Craig) ut nulla notario fides adhibeatur 

* dc lis, quae fub fenfus non cadunt.' Hence the words of the doc- 
cjuet, * "vidiy fciviy et audivi;^ and in a cafe where the want of thefc 
words vas cbjecSted to a fafine, the Lords, in refpeft thereof, voided 
it *. What he then faw and heard he put down in notes; * ac in 

* notam cepi-^ and from that note he afleris the inftruroent to be made 
out. By the cuftom on the Continent, it behoved notaries (as Craig 
affirms) to write the inftruments with their own hands ; but this 
(continues he) is with us frequently committed to others. It is thei 
tieceflary that the notary fhould fay fo, which he accordingly does ii 
thefe words : * Et hoc praefens inftrumentum manu aliena confcrip- 





* turn, me aliis rebus occupato, exinde confeci/ Thefe, or fimila 
excufes, are to be found in all the ancient Continental docquets* H 
alfo affirms his being fpecially required to attend the affair ; and fuc 
requifition is exprefled^ in the inftrument. * Quod (fays Craig) uf- 

* que adeo neceflarium, ut fine eo fafina noii eft.'—* Non enim de 

* bent notarii non volentibus fe infinuare aut inftrumenta capere. 
But (continues he) there is this difference between the requifition o^ 
the witnefles and of the notary, that the latter muft always be ex— 
preffed, while the former is often prefumed. 

The ancient notaries obferved a pradlice, which conveyancers 
have ftill kept up in the execution of deeds, and which nota- 
ries have very abfurdly and improperly left off in their inftru- 
ments. If a word happened to be erafed or interlined in an 
ancient inftrument, the notary added a diftindt declaration of 
the fadt to his docquet, with more precifion than we do our mar- 
ginal additions, or other alterations, in our writings. The firft 
of thefe docquets we have met with is as old as the year 1288. It 
is the work of a Spanifli notary, in the execution of a bond by Ed- 
ward I- to the King of Arragou. After the docquet, he adds thefe 
words : * Ego vero predidlus notarius in decima quarta iinea in iftis 
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mftn law had recourfe to notaries againfl: the frauds of private writ-*^ 
ings. Our pradice recurred to private writings, as guards againfl: 
the malyerfation of notaries ; for without a written precept, or the 
concurrence of the private party, no inftrument of fafine bears faith. 
Having now gone through the moft primitive form of the inftru- 
ment of fafine, as it fubfifted in Scotland, without any regulation 
peculiar to the country, let us next take a view of the alcerations it 
has undergone, and the laws which occafioned them. It was for- 
merly noticed, that the feal and fubfcription of parties were, by an 
ad of the 6th parliament of James VL required to all writs of im- 
portance ; and, if the parties could not write, they were to be exe- 
cuted by two notaries, before four famous witneflTes. Though this 
adfc related to private deeds executed between parties, yet a doubt 
arofe whether or not it was neceffary to execute fafines in the fame 
manner, which, in experience proved burdenfome and expen(ive« 
To clear this doubt, a claufe was added to an ad, anno 1584, c. 4* 
declaring, * That the ad 1579 (hould not be extended to inftiu*- 

* ments of fafine, whereunto ane faithful nottar, with an reafonable 

* number of honefl: and famous witneffes, is fufficient.' However^ 
as four witneffes were mentioned in the preceding ad, and (as Craig 
fays) had always been ufual, and no number were fpecified in the 
eorredory one, a notion prevailed that four witneffes were the rea- 
fonable number neceffary in fafines; and four witneffes continued 
accordingly to be adhibited in the generality of cafes. St Mar- 
tin fays*, that four witneffes, at leaft three, are requifite. At laft 
the objedion was judicially made; and the Lords found, 15th July 
1680, that no more than two witneffes were neceffary in inftruments 
attefted by one notary. At that time witneffes did not fubfcribe 
deeds ; and for a good original reafon, bccaufe few could be found 
capable of doing it. By the important ad, anno 1681, c. 5. the. 
fubfcription of witneffes was required to all writings; and, particu- 
larly, it is enaded, that, * in regard writing was then common, none 

* but fubfcribing witneffes (hould be probative in inftrumeats of fa- 

• fine^ 
» Page 3». 
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In extending the inflrument, the variations are not great. ly?, In 
place of a bailie, the fuperior of the lands, and granter of the char- 
ter therein recited, appears ; alfo the perfon to whom, and in whofe 
favour the fame is granted, ado^ In narrating the warrant, the date 
is fpecially fet down ; becaufe, in other inftruments where the pre- 
cept is engrofled, the date is inferted as part of the precept, and re- 
ferred to in the previous recital. 

Next, it is faid, * Which charter (no mention of the precept) the 

• faid A. B. prefented to the faid C. D. praying him to give fafme 
•of the lands thereby granted ^r(?/>r//x manibus fuis .^ — Then, that in 
execution or completion of the grant by the faid charter madct the 
faid A. B. gave and delivered, tx propriisfuh manibus^ heritable ftate 
and fafine, by delivering into the hands of the faid C. D. &c. accor- 
ding to the form, tenor, and intendment of the faid charter ia all 
points. Where there is no antecedent charter^ or other conveyance, 
to inftru6t the intention of the party to grant an heritable fubjeS to 
another, an inftrument of (aiCinc pro/>riis manibus has, by a long fe- 
ries of determinations of our courts, been held to be improbative and 
infufficient. It is no more than the bare affertion of a notary, that 
fuch a man divefted himfelf of his property, and gave it to another, 
without any evidence of the proprietor's confent ; * non creditor re- 

• ferenii nifi conftat de relato/ Of old, in place of an inftrument, 
it was the pradice for the fuperior to give a teftificate of the fa£t 
under, his feal and fubfcription, if he could write. The form of 
thefc attefts has been preferved by Balfour, and came formerly un- 
der our confideration. In place* of feparate teftificates, a more com- 
modious method was afterwards introduced, of the fuperior figning 
the inftrument along with the notary. It has been thought, that 
this form was fuggefted from the analogy of the ad of Queen Mary, 

anno 

• fcftarum, ac contraftuum, per oratorcs et ambaffiatorcs utrlufque principum antca 

< fiiper eifdcm initorum, per tcrrac ct lapidis fundi ejufdcm traditionem^ ut moris eft, 

< ct in talibus fieri confuetum, dcdit, contulit, paritcrquc donavit.* — Rhymer, vol. 5, 
part I. p, 199. 



« 

■19^ Safitte. 



\, 



liead, that the giver of a fafine propriis inanlbus fhould fubfcribe the 
inftruraent in prefence of the witnefles ; and, in that cafe, an addi- 
tion is made in thefe, or equivalent words : * And further, the faiJ 

* A. B. in teftimony and fujjport of the feveral faiSks before related, 

* has, in prefence of the faid witncfles, fubfcribed this inftrument on 

* the day, and of the date hereof.' 

Before quitting the original charter and fafine, it is neceflary to 
difcufs fome circumftances which properly belong to the fubjeft, 
particularly /Z?r remaining fymbols ujcd in infeftments. 

We formerly mentioned the oiigin and neceffity of this typical 
pofleflion ; and that, to prevent the confufion of lymbols ufed by 
our forefathers in Scotland, earth and ftone were at laft fixed upoa 
as the conftant and unalterable type or figure in the fafine of lands. 
Earth and ftone were the moft general fymbols ufed with us. The 
. creation of the various orders of nobility, the grants of jurifdidlioQ, 
and the appointment of the clergy, gave rife to a number of fym- 
bols, fuch'as imagination fuggefted, to bear fome refemblance or al- 

•I 

lufion to the nature of the grant. At prefent, our bufinefs is the 
common and ufual ones ufed in infeftmentsi of property. Mills were 
c.onfidered as feparate tenements, and confequently needed feparate 
infeftments to diftinguifli them. Notaries invented the form of 
putting the clap and happer, or upper part of the machinery, imp 
the hand of the purchafer, or his attorney. This wa^ natural 
enough ; for, as it is the machinery which makes the mill, and 
brings the profit, the part of it moft vifible was no doubt the beft 
fymbol. There are now variety of mills, to which the fame rule 
will no doubt apply ; but it is advifeablej in every cafe, to add the 
fundamental fymbol of earth and ftone to that of the machinery. 

Fifliings alfo require feparate fafines, and, in the fame manner, 
are executed by delivering a net and lines. If it is a falmon-fiftiiiig, 
by cruive^ ; and the heck is generally added. The property of fer- 
ries, when accuftomtd to be feparately confidered, is conveyed by 
the fymbols of a boat, or water and an oar. When fortalices were 

held. 
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IS null. By oppofite, we mean ftafF or baftoni which arc the fym- 
bols of diverting fuperlors or granters of the fee. And fo the Court 
found, 1684, Murray *. Neither will the ufe of general words be 
fuftained, fiich as that fafine was given conform to the precept ; for 
that would be to difpenfe at once with formalities altogether. There 
is one rule which mufl always be obfcrved, that no perfon can be in- 
feft by any general defignation. The precept muft always command 
a certain perfon or perfons to be infeft, and the inftrument muft be 

m 

equally fpccific. Thus Kilkerran reports, that, upon the 7th No- 
vember 1740, a fafine was found null, in refped it proceeded upon 
a precept for infefting the reprefentatives of Robert Colvill and An- 
drew Ruflell, without particularly naming and defigning thefe re- 
prefentatives. — Blackwood againft the Earl of Sutherland. 

Such is the late effedl of this fymbolical reprefentation of the a£t 
and pofleflion, that, according to the praftice fince the eftablifhment 
of regifters, they cannot be fupplied by natural pofleflion itfelf. 

* Nulla fajina^ nulla terra^ is one of the eftabliflied axioms of the 
law of Scotland ; and the inftrument is determined on as the unal- 
terable evidence of fuch fymbolical poflieflSon. It is rendered fo ne- 
ceflary to the perfedlion of the right, as not to be fupplied by any 
other means of probation; for, as Lord Stair ftrongly lays it down \^ 

* though the fuperior, with a thoufand witnefles, ftiould fubfcribe all 

* the contents of a fafine, it would be of no effed without the regu- 
' lar atteft of a notary/ 

The great argument for a ftri£t attention to forms, particularly la 
the material bufinefs of fafines, is this, that, however the Court may 
have held fome of them light in appearance, there is no reliance to 
be had upon fuch decifions. A deed or an inftrument will be fu- 
ftained in fome cafes, where no better ones are oppofed to it ; but 
in a competition with others poflefling more formal rights, it will 
be poftponed. In favourable cafes, omiflions, blunders, and infor- 
malities, 

• Bankton, vol. i. pag. 550. f Pag^e 207. 
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lawyers, particularly Mackenzie, held, that the Sovereign alone could 
beftow fuch a privilege, or exempt lands from the common rules of 
law ; and fo it was determined by the Court upon the firft opportu- 
nity *. We refervc the further explanation of the union^ until we 
come to treat of Charters from the Crown* 



Regifiration 
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ber of our earlleft ftatutes^ no mention is made of their protocols till 
the 77th ad of the 6th parliament of James V, anno 1540, when 
the privilege of giving fafines upon the precepts of chancery was 
taken from common notaries, becaufe their protocols were often loft, 
which proves that rtiefe books were held to be a regifter of fafines. 
By the 43d adt of the 6th parliament of Mary, anno 1555, * the 

* whole notaries of the kingdom were ordered to produce their pro- 

* tocols, in order that they might be marked by the Lords, the leaves 

* numbered, and the blank marked in prefence of the notary/ This 
adt further proves, that the protocols of notaries were held as records 
of inftruments, to which, upon their lofs, parties had reconrfe. The 
aiarking of the leaves by the judges was to prevent the notaries from 
alteting, or adding, ex pojifadoy to their protocols, which, ia this fitu- 
ation of the bufmefs, appears to have been a very proper regulation. 
Cautioners were alfo taken at the admiflion of notaries for their pro* 
per behaviour; and^ by the 45th aA of the Jith pari, of James VL 
anno 1^87, it is (latuted (as on the Continent), * That thefe caution- 

* ers fhould be bound, wiihin fifteen days of the notary's deceafe, to 

* bring their protocols to Edinburgh, to beJcept in the King's regif- 

* ter ; and the clerk of regifter is ordained to fatisfy the it\\€t an 
' children of the notary for the books, and to make the fame patents 

* to all the lieges.' In the King's regifter they were intended to U 
as a check againft falfe inftruments, and as an aid in making up tru 
ones which had been loft; which (as M*Kenzie obferves) could onl 
be done by adion before the Court of Seflion. 

This adt, it feems, did not receive execution, principally owing to 
the Clerk Regifter being obliged to fatisfy the reprefentatives of no- 
taries for their protocols; and therefore, by the 22d ad of the 22d 
parliament of the fame Prince, anno 1617, that part of the former 
adl, refpcding fatisfadion to be given to the reprefentatives of nota- 
ries, is difcharged ; and they, and all other perfons having pofleffion 
of the books after the deceafe of notaries, are appointed to bring the 
♦arne to Edinburgh, and deliver them to the Clerk Regifter, or his 

depute* 
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notaries, ^hich were never intended to publifh deeds, and which m> 
laws had been able to render of any ufe, even to private-parties. A 
good defcriptioft is given in an aQ of the fame year. It is there faid, 

• That his Majefty's lieges had fufFered great hurt by a number of 

• the protocols being vitiated and deftroyed, by riving out of the 

• leaves, ioferting leaves of new paper, falfifying inftruments there- 

• upon, and altering the dates of others/ In this Htuation, it was 
certainly high tin^e to think of an efTedual remedy ; and, indeed, 
an excellent one was devifed, which has ever fince blefled the people- 
of this country, and diftinguilhed its jurifprudence ^. The idea and 
principles upon which this excellent ftatute is founded had long be- 
fore been floating in the minds of our fegiffature;, and we have heardJi 
the feveral abortive attempts to give them birth. ^ 

By this time, the idea of civil poffeflion had taken place in Scot- 
land* The fymbolical pofTeffion was held tO' be good, independienCr 
of the real, a£kual,, and corporaL We will, therefore, perfedly un— 
derfland the force of ^he words of the adJr, by recolleaing, that, la- 
every cafe, the fafme vefted the right ; nay, the firft fafine upon th 
laft charter, was preferred to the firft charter and the laft fafine ; f& 
that opportunity was then given for the commiffion of every fort o 






fraud in the commerce of land property. There was no method hy 

which purchafer§ could learn with certainty what fafmes had beei 

given, or rights prqviouily eftablifbed upon the property for whicl 

they were parting with their money. Into this dilemma our ancer- 

tors were led by the alteration of their idieas of the fafine. Whit 

the ancient, ceal, and corporal pofTeffion was adhered to, purchafei 

could learn the ftate of the land, in a great degree, from the natur; 

pofTeffion. and the public noiice occafioned at the delivery thereo 

But now, that the fafine was feparated from the. natural pofleflTo 

a door was clearly opened to fraud wiihout end. A remedy becaixx ^ "^e 

indifpenfibly requlfite, as fociety could not have exifted, or at lea .^ -^^ 

all commerce in. heritage or land muft have ceafed. This forced 

f XX^ Pari, James VI. c. i<fc 
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^O^a manner into a public record for the publication of fafinei andf 
-as we have heard, ultimately produced the celebrated ftatute we are 
now analyfing, which forms one of the moft celebrated aeraa in our 
law. Two regifters are by this ad): appointed ; a particular one in 
tbe mod convenient place of the feveral counties, and a general one 
Edinburgh, fo as to anfwer every cafe and fituation of parties, 
the former a^, forty days were allowed, which are extended to 
xty from the date of the fafme. In the event of neglefl: to regifter 
t:lie fafine, it is not to afie^ the rights of third parties in any (hape. 
t was for the benefit of third parties that the laft of thefe aSs de- 
lated the fafine null if not regiftered ; but this was going too far. 
o publication was neceflary in a tranfa£lion with the granter or 
^ifponer ; and therefore a fafine, whether regiftered or nor, remains 
Qod, in every quefiion refpeding the lands, againft him and hia 
etrs* Of this we fhall fpeak more particularly. To render this 
ftitution of more ufe, it is declared, that the extrads from ic are 
o have the fame faith as the principals, except in the cafe of impro- 
tion, !• e* when the principal is judicially quarrelled as a forgery; 
which event it mud flill be produced. 
. The Clerk Regifier is appointed to tranfmit books numbered and 
arked by him to the feveral keepers in the country ; and, as 
dbon as tbe fame is iilled up, they are bound to tranfmit them 
^0 the general regifter at Edinburgh; which is, in other words, 
3X0 other than furnifhing them with protocols. The mode of re- 
^iftrating alfo prefcribed is, that they are to engrofs the whole 
T)ody of the writ ; the reafon of which is, that all the lands or other 
proper and feled qualities atid conditions, and real (late of the fale, 
may appear upon record, and no third party be deceived by a fe- 
cond treaty. That miftakes or improper delays might not be occa« 
fioned by the keepers, they are ordained to regifter the writ, and re- 
deliver it in forty-eight hours, marked with the date of the regiftra- 
tion, and the number of the page of the regifter itfelf in which it is 
to be found. The only exception from the ftatute is the property 

within 
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within royat burghs^ the reafon of which will be explained in it« 
proper place. 

Let us now attend to the difference between the regiftration of at 
Aifine and a perfonal bond, or other writ, containing a claufe of con-- 
fcnt. The latter is a decree of regiftration ; and, like other decrees, i^ 
for the moft part a warrant for execution. The deed, therefore, muft 
remain as the warrant of that decree, and an extradt only is giveoi 
to the party. The regiftering of a fafine is no more than a ftatu^ 
tary requifite, intended more for publication than prefervation. It- 
is therefore redelivered to the party, marked when and where it is* 
regiftcred ; becaufe the regifter is neceflary to its validity^ That. 
validity is apparently given by the, keeper's atteft ; and, if parties; 
are not fatisfied, the atteft or memorandum puts it in the power o£ 
all concerned to confult the record, and fatisfy themfelves*. 

We (hall now confider the eflt£t of this ftatute upon faiine^ By^ 

the former law and pradice, the date of the fafine determined, its; 

preference againft third parties ; but, after this ad, due regiftration^. 

within fixry days of its date, became neceifary^ to give the (aftne efi- 

fe£k in all queftions with ftrangers ;, confequently^ a faftne, or othefi 

light pofterior in date, but regiftered in terms of this ftatute^ became* 

preferable to a prior fafine not regiftered. In the event of fuch ant 

inftrument being loft, an extrad from this regifter is held equal ta» 

ihe principal in all cafes but that of forgery. In order to take adf 

vantage of this exception^ forgery is always alledged, when the rights^ 

of land are quarrelled. The deeds regiftered in virtue of confents- 

are retained in the record,, ready at all times to meet improbation ;x 

but fafmes are returned, to the party. An extrad, therefore, being* 

only taken from the copies engroffed in the regifter, will not 

do in an improbation. To fupply the defedl there ard feveral; 

methods. If the notary and witnefles be alive, he, from his proto*^ 

col, may give out or extend a fecond inftrument. If he refufed, the- 

party had, of old, an adion both againft him and the witncftes, an4 

all concerned, termed a. ^roccfs or fummoiis of cxtevf^n^ concluding; 

for 



±10 Hegijlratitm of Safinc. 

viho had not a better right to produce, or an intereft in the omiffiooj 
Craig, however, in the latter part of his work, mentions a cafe, the 
King^s Advocate againft Kenneth M^Kay, in which a fafine not re- 
giftered in forty days was held to be null, in terms of the ftatute 
i*6oo. In his Diegefis de Sadna, no fuch requiilte is mentioned, be- 
ing written, no doubt, before the adk i6oo» He died in the 1608^ 
about the time that the eftablifhment of the pubKc regifters was pro- 
bably in agitation, which removes the obfcurity arifing from theie 
pafTages. A fafine of this kind being good againft the granter and 
his heirs, it is aHb good againft his perfonal creditors ; for the fadne 
is at leaft a real right *• It is good againft tenants, and all others 
not pretending right to the property, and confequently having no 
intereft in the matter of regiftration } on the contrary, their right is 
founded upon that of the proprietors t* For the fame reafon, it is 
good againft ^vaflals, and has ever been fuftained as a tide in a re«* 
dudion :|:. Neither will a preferable right in the perfon of the heir 
of the granter affed the unregiftered fafine, becaufe it muft have 
place againft him even by the ilatute 1617, which iirft afforded the 
objedion* 

Having drftinguiflied this ad as an aera in the hiftory of our titles 
to land pioperty, we now proceed to the feveral laws and improve- 
ments which have fince been made in the matter of regiftration of 
i^fme.. In pradtice, the Court of Seflion did every thing towards 
the eftabliftiment of the adl 1617, having decided every cafe by that 
rule, excepting one inftance of the town of Leith, where fafines be- 
ing long accuftomed to be given by regiftration in the books of the 
town-clerk of Edinburgh, they fuftained that pradice as fufficient to 
bring Leith, which is not a burgh royal, under the exceptions al- 
lowed to burghs royal in the ftatute. The regifter being thus infti- 
tuted for the benefit of the public, experience foon pointed out the 
inconvenience of perufing alraoft a whole record, in order to pro- 
cure 

* 2Lft July 1538, Rowar. f Dude, ;i4th March 1626, Gray. 

X November 1678, Dalmahoy. 
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twrc information rcfpe£ling a particular cftate. Therefore, to renr- 
der this bufinefs of fearching eafier, a regulation was made in the 
1672, which, inter, alia^ ordains an exadi piinute-boofc to be kepr, 
t:ontainrng the date, names of the parties, and defignation of ii\t 
hnd& of each fafme, which is to be figned by the keeper. From 
this ad, it ia plain that the ftatute 1617 was very lamely executed 
by the record keepers, who, it feems, in place of redelivering the 
principals in forty-eight hours, had them lying in their hands un*> 
touched for the fpace of forty years. The diforders confequent 
upon the ufurpation were, no doubt, fome excufe for part of this 
inattention ; but the negled was fcandalous ; and therefore the care 
of the buHnefs was by this ad, in place of the Clerk Regifter, com^ 
initted to the Court of Seffion% 

Though thefe minute-books proved extremely convenient to the 
lieges, and were itldeed indifpeniible in the ufe of the records, thej 
^were foon made fubfervient to abufe. The keepers, upon the writs 
bdng prefented, entered them in the minute^book^ and often gave 
diem back with, the common atteft of their being recorded without 
adually inferting them in their books ; a pradice deflrudive of the 
fyftem of regiftration, fo beneficial to the country. The rudenefs, the 
want of cultivation among the people of this country in the two laft 
centuries,, is no where more flrongly marked than by. the little refped 
ior attention which feems to have been paid to the (latutes of our legi^ 
flaturew It required three, fometimes four repeated ads, to procure 
any kind of obedience ; and, in the mean time, the crowd of the- 
difobedient, or at leaft of the negligent, were to be indemnified;. 
The innocent or obedient were often. mifled by example, and invol^ 
ired in the confequences, which accuftomed our court, in their deci«^ 
fiona, to. pay more attention to the cafes of individuals, than to the- 
general rules of law. The fame bias often fwayed our legiflkture,^ 
^f which w^ are now to give-a ftriking inftance. The cafe of a cer#- 
tain number of. private people fuffering from the negled of the re-- 
cord^keepers,^ occafioned an ad of Parliament, c. 19, id Pari. Jkmcat* 

Dd 2, YUX. 
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VIL which enads, * That where fafines and other writ8 are pet^ 
^ fenced to the keepers of regifters, and delivered back to the party^ 
^ bearing a record and atteftacion, under their hand, that the fame arc 
^^ regiftrate, it (hall make the fame fufficient and valid for the fecuri^ 
' ty of the party, albeit by the negligence or omiffion of the keeper 
^ of the regifter or his deputes they £hould not be found booked or 
* infert in the regifter*^ The fecurity of the public ought to have 
attra&ed the attention of the Parliament in the firfl place : The in* 
demnification of individuals was but a Secondary conGderation. In* 
ilead of that, the legiflature, forgetting at once the imendmeot of 
the inftitution of regifters built up by their forefathers, by oae ia- 
confiderate a^, overturned the whole fabric. If the inftrumeot was 
not recorded in the books, what could the public learn from the re« 
cord 7 And, on the other hand, if the writ happened to be loft^ 
where was the private party to get an extradl ? At the fame time;, 
this inconfiftent ftatute gravely declares, that it (hould in no ihapc 
derogate from the, ad 1617. 

The minute-books appointed by the regulation 167^ were irre^ 
gularly kept, and wer^ not chequed by collation of the officers there 
appointed, confequently they remained alterable at pleafure. The 
Court of Seffion, therefore, in aid of the a€t 1672, made an adl of 
iederunt, enading, that the keepers of the regiilers fhould, immediate*- 
ly upon receiving the writs, enter the fame in their minute-books^ 
and that fuch entry Ihould be figned by the prefenters of thde writt* 
ings. This a£t was excellently calculated tq remedy the evils mear 
t toned in it; and, therefore, an ad of parliament followed in the year 
thereafter, containing additional regulations *• By thofe regulations 
our minute- books received two capital improvements; firft, that the 
minute (hould be made out the moment of its prefentation; and, fet- 
.condly, that it (hould be figned by the perfon prefenter. The 
day, and even the hour of the day, is appointed to be put in the mi^ 
nute, and the keeper to £gn at the fame time with the prefenter, 

whofe 

^ ift Pari. William and Mary, c. 13, 
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* it be Ally booked, and infert in the regifter/ At the lame ilme^ 
thi8 ad continues in force that part of the ftatute 1617, which giVes^ 
damages to parties injured againft the keepers, for their negledkin^ 
to infert their writings in the records^ 

Thus was the fyflem of regiftration in land rights brought to per«- 
fe^lion; and the kingdom continued to enjoy the good effeds refult^ 
ing from it at home, and the honour of the invention abroad. Nor 
did any further improvements appear to be neceffary: Only, a (lo- 
venly praSice had crept in among the record keepers, of leaving out 
of the record a part of the notary docquet, becaufe the ftyle was al- 
ways the fame. The Court, however, not to fuffer the leaft devia- 
tion from the ftatute in this affair, corrected that error by an zQ, of 
iederunt, 17th January 1756. Th^ Court, in this ad, do not void 
the inftruments improperly recorded ; they only declare, that they 
will find the regiftration to be null': As they do not fay it is, ^Ar 
faiio^ to be ; fo the objeSion is retained in their hands, applicablfc: 
10 fofih i^vticular cafes as they judge propen 
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THE property being now vefted in the vaflal by charter and fa- 
fine, duly regiftered, we are next to inquire into the methods 
by which the fame property can be alienated by the vaflfal in favour 
4>f another. The methods in our law are two, viz. by refignatioij 
tind confirmation. Refignation is of two kinds, either in. favour of 
<he fupertor himfelf, termed refignati(m ad remanentiam^ or in favour 
of a third party, called refignation tnfavorem. We ftiall examine 
thefe in their natural order* Suppofing that the fuperior choofes to 
Tepurchafe his property from the vafTal, and the vaflal agrees, the 
method of diflblving their feudal contrad, is by refigning the lands, 
or, properly fpeaking, the dominium utile thereof, into the hands of 
4he fuperior, to remain with him forever, ad perpetuam rmanentiam. 
As the chatter and fafine are the de^ds which conftitute a feudal 

■ 

Tight, by the confent of the fuperior or vaflal, fo the refignation is 
the method of diflblving that confent, of extinguifliing the grant, 
and returning the whole property to the fuperior in the fame fitua- 
4ion it was at firft. We are firft to inquire how this matter was ma^- 
naged of old, and then there will be little difficulty in uaderftanding 
*he principles of the later form. 

We have already explained the ancient, and the original, meaning 
of refignation. We (howed, that neither the form nor the language 
belonged to the Syftem of the Feus, but exifted among the Romans of 
GzxxX at the irrujption of the Barbarians into the Wedern Empire, and « 
. .: was 
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was only afterwards appropriated to the feudal cuftoms, lo whicbt 
ihey were of themfelves excellently accommodated. We mentioned^ 
that the/efiucaj the rod^ or bafton^ was the ancient fymbol of the de- 
livery of lands in fales by the Roman inhabitants, and that, defaSio^ 
it is not a feudal fymbol. When a proprietor chofe to fettle the fuc^ 
ccffion of his eftate, or to convey it cffedlually to another, he refiga^ 
ed it to his Sovereign, or other great man, in order that his, the re- 
figner's, heirs, or the purchafer from him, might enjoy the property 
IB virtue of a grant from the Prince, which was efteemed a firmer 
and better right than could be got from any private man* 

upon the eftabliihment of the feudal law, this form coincided- 
with the principles and ideas of that fyftem. The property of the 
land was held as remaining in the fuperior, and the ufe or poffefiSoa. 
of it conveyed by the grant to the vaifal. The vafial could not alie« 
Bate his lands, or fubftitute another perfoa in his own place, without: 
the confent of the fupexior ; and^^ when he did confent to receive a^ 
new vaflfal, it bekoved that vaflal to take the lands from no other 
perfoa but the fuperior himfelf. At the fame time» the fuperior could; 
aot give the lands to another, until his connedion with the formec 
vaffal Ihould be difiblved, and his^ right to the land extinguifhed*. 
Nothing, then, could be more fnnple, than that, for this purpofc^ 
die vaflal (hould return the ibbjed of his grant to the fuperior who* 
gave it \ and a better form^ could not be devifed than what the aii«- 
cient pradice fuggefted, viz* the refignation by the rod or bafton* 
The ceremony of doing this gave an opportunity to the vaflal o£^ 
performing an zGl of great reverence and humility to his lord; andi 
confequently, the pride of the latter was highly flattered upon the- 
Qccaflon. As the firft grant was termed thtjqfine^ fo this refignatioO' 
came to be termed the dijafine. If the refignation was made merely? 
to diflblve the connefiaon of the parties, and exxingui(k the former, 
grant, the vaflal inftantly quitted the pofleflion, and the bufinefs waa* 
at an end : But, if the refignation was made for the purpoies of the 
ittbditutioa of another vaflal^ the fuperior delivered the rod or ba£^ 

tOflii 
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in England, the real eftate, in cafes \9here the property had been 
purchafed, was held to be in the vaflal ; and the right of the fuperi^ 
or to be no more than a refervation of the fervices. Accordingly, 
what we continue to call the reddendo of a charter^ is, with them». 
termed the refervation. Hence the refigner, in the foregoing dccdj 
calls them * My lands ; and, what proves this idea^ he converts his- 
quondam fuperior into a vaflkl, by referving to himfeif ao annual 
payment out of the lands refigned *. The method of effedtuating^ 
the bufinefs was to return the charter formerly given. This appears- 
from the following deed of furrender by a vaflal to his fuperiors, the 
monks of Bordeflie t* 

As the cftate of the tenant flowed from the lord, the deed by. 
which he gives back the lands is termed a Jurrender ; becaufe in this 
fenfe the fuperior's eftate in the land is confidered as the original ;. 
but, in regard it is one eftate in which both are concerned, no fafinc 
is neceflary. On the other hand, if the fuperior was to give up his 
eftate to the. vaflal, the deed is termed a releafsi becaufe it clears^the- 
other of the burdens incumbent upon it, or the refervation out of it;, 
and the tenant being already in pofleflion, needs no further fafioeb. 
Tbefe are plain, obvious. principles, perfed]t.in theory, and eafy ia* 

the. 

< et affignatis fuls, in perpetuum, totam terram meam m Bdgrave quani ^ga de eodtfm 
^'Rogero tend, cum omnibus fuis pertinentiis in toftis et croftis, in pratls et pafcuis et 
« aliis, (exceptis duabus acris colendis, quas G.ali>idus Blundus de me tenet) r Et ego 
<-Laurentius et haeredes mei iftam relignationem et qaictam clamaticnem predi£h> Ro« 

< gero et haeredibus fuis et aOignatis, contra omnes mortales warrantizabimus/ 

* ^ Pro hac vero refignatione et quieta clamantia et warrantizatione, dedit michi • 
*«.di£tu8 Rogerus vjginii et o£to mcrcas fterlingorum, et dabit annuatim ip(e vel haere* 
^des, vel a0ignati fui michi et haeredibus meis unum obolum iayigilia Pentecoftes/ 
. f ^^Sclant praefentes et fmuri, quod ego Williclmus Rcfton reddidi et omnino qi|ie-. 
^tam clumavi de me et haeredibus meis^ monachis de Uordcflia Dominis meis, totaai>' 
•^terram quam de ipGs tcnui apud Warewicum extra porlam del Weft, pro falute ani- 
^mae meae et anteceflbrum, et haeredum meorum. fit quoaiam cartam illam<|uam de - 
^eadem terra de monachis habuii fimul cum terra, reddere non potui» nolo ut contra^ 
^prediAos monachos aliquem locum habcat fi quis per earn in pofterum prediftaov^tcr^ 
«* iStO) Cfilumpniatus fuccit/ 
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nor of thcV(?/w/«/«w «/i7i^ being confolidated with the fuperiority 
but the property is fimply refigned to the lord and his heirs, to b 
difpofed of at their pleafurei juft as any other purchafe would be. 

When the fafine was anciently given, it was faid on a former oc 
Cafion, that certificates of the ceremony were granted by the lore 
or by his bailie. The furrenders are no other than certificates b 
the vaflals, of their refignations having been made by them i 
their fuperiors. Afterwards, when inftruments came to be ufed ii 
fafineSi they were alfo introduced in refignations ; and, like th 
others, were at lad held as the only effential and legal proofs of th 
ceremony. Accordingly, Sir Thomas Craig, without enq^iiring ia 
to the original or the hiftory of this bufinefs, lays it down, tha 

* the fa£t of the refignation cannot be proved by the writings of ei 
^ iher party ;' (and for this he ufes the very fame arguments as ii 
the cafe of the fafine.) * A renunciation (fays he) cannot ^be pre. 

* fumed nor proven by the confcffion of the party, no more than i 

* a perfon was to declare in writing that he had given a fafine, whic 

* perhaps had never been given ; for it is much eafier to write ths 

* a thing is done, than really to do it. Therefore, in thefe cafes, 

* public ad fhould intervene, which can only be proved by a notar 
^ and witneffes.'' 

By the feudal law, adopted in Scotland at a later period, the pre 
perty of the eftare is fuppofed to remain wholly in the fuperic^ 
notwithftanding his grant to the vaflal. The vaflfal got the pofle: 
fion, and entire ufe of the lands, which, in fa<5l, is a much fuperic 
ellate to that remaining in the lord. In formerly examining th 
principles of thefe rights, it will be remembered that many dxffiQxil 
ties arofe. This confufion, or oppofition of ideas, pervades ih( 
whole forms of the writs conftituting our titles to land property 
There is no broad general principle for regulating the fyftem, and tc 
which in difficulty we might recur. Sometimes the language of ou 
forms fuppofes the property to remain complete and abfolute-in th 
fuperior^ notwithftanding his grant to the vaflal. Others, on th 

contrarj 
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contrary, proceed upon the idea of his being divefted of a reality la 
favour of the vaflal, which he cannot alter or afFed unlefs he be foi> 
maJly reinvefted. 

The firft of thefe fuppofitions relates to the feudal principles in- 
'Kheir original purity ; the latter to the declenfion of that law, whea 
/eu8 became hereditary, and the right of the vaflal rofe into impor- 
tance. Without adherence to the one or the other of thefe pofi- 
^lons, pradlice has by degrees introduced, and the law, from expedi- 
ency, has eftablilhed a lex iti'veftiturae^ eflential to the conftitutioa 
and tranfmiflion of our land property « It is our bufinefs lo treat of 
she progrefs of our derivative rights, together with their eflTentiaL 
^rms, as now eftablifhed by the law and practice of inveftiture,. 
onarking, as we go along, the principles upon which they are found* 
cd, without any attempt to reconcile them. Though a vaflal could 
mot alienate his feu to a^ilranger without the concurrence of the fu-^ 
-perior, he might difpofe of it, or return it to the fuperior himfelf. 
The form of the refignation plainly fuppofes the fuperior to have 
^en divefted of the dominium utile by the faftne of the vaflal ; and^ 
thei^ore, that a real delivery is alfo neceflary to diveft the vaflal^ 
and reinftate the fuperior in the full right of his original property, 

Craig thus defcribes the ceremony requifite : * The vaflal appears. 
'^ either in prefence of his fuperior, or his lawful procurator em« 

* powered for that purpofe, with a rod or ftaff" in his hand, accom- 
^panied by a notary and witneflTes ; and there, with all becoming* 

* reverence and humility, upon his knee he exprefles himfelf in thefe 
•^ words :. My Lord Superior, I here refign and fimply renounce in 

* your hands my lands of , in order that the property there- 

* of may be confolidated with the fuperiority, and both remain for 
•"ever with you and your heirs. After which, he delivers the rod 

* to the fuperior as a fymbol of the refignation, whereupon the fupe- 
*^rior ought to demand inftruments from the notary *.' The refig- 
nation is then, in its nature, a redelivery* and a fafine in cfFedl. The 

difFcrenco: 
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difference is, that the fymbol, in place of carlh or (lone, is a ballon*; 
and, in place of being done upon the ground of the land, it is done 
to the fuperior in perfon, wherever he happens to be. Craig, and 
all our writers, have omitted to explain thefe fpecialities. They 
' :e, in faft, remainders of our ancient law, and are not to be under- 
Aood upon any other principle than that of the Englifti furrender, 
t. e. where a leffer eftate or intereft in the fame land is returned to; 
and merges in the greater, by the formalities of the furrender. In our 
ceremony, and according to our feudal ideas, the dominium direiium^ 
as it is the radical, appears to be the capital right ; and the domini^ 
urn utile no more than a burden upon it, which is more eafily given 
up than at nrft conftituied. The purpofe of the furrender is, that 
this right may be confolidated, i. e. united or incorporated with the 
dominium utilc^ which is juft the Englifh phrafe in other words, viz* 
that it may be merged, drowned, or fwallowed up, thereby reinfta- 
ting the fuperior in the exad fituation he flood in, prior to the grant* 
So much, however, do we confider the refignation to be .a ^aew fa- 
fme or delivery of the lands,rthat a renunciation, being a private a& 
of the party, without the intervention of any public ceremony, is 
not fufficientto dived the vaflfal of his dominium utile^ or confolidate 
it in the pcrfon of the fuperior. If this was admitted, (fays Craig)^ 
innumerable inconveniencies muft follow : * The whole forms o£ 

* Chancery would become ufelefs ; no man could, with certainty, 

* buy, fell, exchange, or grant, fince any of thefe afts might be de-» 

* fcated by a private renunciation *.* 

Lord Kaimesy in his lateft volume, has given an elucidation of 
this point. Article f i. holds the dominium utile to be no more than 
a fervitude upon the property, wjjiich may be extinguiftied either by 
a refignation ad remanentiam^ or by a fimple renunciation. This is 
contrary to pradlice. The dominium utile is fomething more than a 
burden upon the property ; it is confiJered in the law as a -feparate 
eftate; and practice has tfxerefore determined that a fimple renunci- 
ation 

•* Page 439. 
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not confonant to the importance of the tranfadlion ; and tliercfore 
an a6l was made to remedy the error in the 6th Parliament of Mary^ 
anno 1555, declaring, that when refignatfon ad remanentiam was 
made by a procuratory, that deed fliould be fealed and fubfcribed by 
the refigner ; or, if made perfonally, that the inftrument (hould in 
like manner be fealed and fubfcribed by him j and, if he could not 
write, the deed, in each cafe, was to be fubfcribed by a notary lead* 
ing his hand at the pen. 

This aft, like many of the laws in that unfettled reign, though 
well devifed to remedy the evil, was not attended to or obeyed, and 
irregularities rather increafed. In April 1563, a cafe ftands in Bal- 
four, decided in terms of the ftatute, in the cafe of Agnes Haldane ; 
but the univerfality of the error foon gave occafion to another aft 
being made a fe\y months after the decifion, which difpenfes with 
the former ftatutes, and enads, * That all refignations made in the 

* fuperior's hands be quhatfumever vaflal, tenant, or uther perfon, 

* ad perpetudm remanentiam^ fen the dait of the faid ad, to be fuffi- 

* cient and vailzeable in the felfe, notwithftanding the faid ad, 

* fwa that the famin may be verified and provin to have been maid 

* by inftruments, or uther authentic writings, or fufEcient probation^ 

* that wald have maid faith and fufEcient and lauchful verification 

* thereof, be the ufc and confuetude of this real me, obferved and 
**keiped in fie like cafe anent the making of refignations ad perpe^ 

* tuam remanentiam^ before the making of the faid ad.' 

At this time, it appears to have been fufficient that the ad of re- 
.fignation (hould be proved by inftruments, * or other authentic wri- 

* tings.* The inftrument, therefore, before the date of thefe ads^ 
was not of importance ; but, fince that time, it has been held to be 
abfolutely efleniial. The new forms made requifiie by this ad, we 
mean the procuratory and inftrument, had both been previoufly 
adopted from the pradice of the church. Benefices were by the 
•holder or titular refigned in the hands of the fuperior, by procura- 
tors for that purpofe appointed ; but the writ co.nftituting them be- 
hoved 
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The ceremony here is fliort and fimple. Anciently, the vafl^I ac- 
companied the delivery of the bafton, with the words we read from 
Craig. Afterwards, the delivery itfelf was held in pradice to im- 
port thefe words. 

As fafines are more eligible when given by precepts, fo the proper 
method of refigning was fettled to be by appointing a procurator for 
the fpecial purpofe, in a written mandate. At firft, thefe were com- 
monly granted feparately, under the title of procuratories of rtfigna^ 
tion; but afterwards they were engroflcd in the difpofition, of which 
we are immediately to treat. A procuratory per Je^ however, al- 
ways was, and ftill is a fufficicnt and habile method of conveyance j 
and, in refignations to the fuperior, they were ufcd with much pro- 
priety *• 

The 

* Thocnron, his prcdcccflbrs or authors had, have, or juftly might have had, chimed, or 

< pretended thereto^ heritably and irredeemably, in the hands of the faid Right Ho- 

* nourable Earl his fuperior, cd perpituam remanentiam^ to the tStd that the property 
^ of the faid lands, and others above fpecified, may return and be confolidated with the 

< fuperiority of the fame, ftanding in the pcrfon of the faid noble Earl, in all time 
^ coming ; and may alfo be enjoyed by him and his heirs in peace, and the rents and 

< duties thereof to be uplifted and difpofed of by him and his forefaids, conform to the 

< faid obligement, &c. in all points. Which refignation the faid noble Earl accepted, by 

* receiving the forefaid ftaff and badon in his hands, to the tScfX before mentioned r 
f Whereupon, and upon all and fundry the premifles, the faid noble Earl afked and 

< took inftruments in the hands of me N. P. fubfcribing. Thefe things were fo done 
« within the manor place of Hermitage, the thh-d day of December 1 706, before thefe 

< witneflTes, James Johndon and Andrew Watt, both menial fervants to the faid noble 

* Earl. And thereafter the faid John Thomfon, in tcftimony of the fafts before fct 

< furth, fubfcribed this inflrument in prefence of the fame witneifes, upon the day and 

* date hereof.' 

• « Know all men by thefe prefents, That I William Johnfton, heritable proprietor 
« of the lands after fpccified, in implement, upon my part, of an agreement perfeftcd 

< between Mr Andrew Murray of Dullarie, fuperior of the faid lands, and me, for up« 

< giving thereof in manner underwritten, have confiituted and appointed, and by thefe 

< prefents conftitute, appoint, and orduin * and each one 
« of them, cof)jun6lly and fcverally, my lawful and undoubted procurators for me, and 

* in my name, and upon my behalf, to compear at any time and place lawful and con- 

< vcnicQt^ 
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e flyle of tlicfe mandates demonftrate, that a fimple renuncia* 
is confidered to be ineflFe£lual, and that the fuperior*a property 
not (as Lord Kaimes inclines to think) become unlimited in 
Sequence* of a deed in that form. The vaflal not only gives 
er to his procurator to refign and renounce, but, per' verba dc 
ifentiy he rcfigns and adually renounces. If a renunciation was 
cient, (as Craig with propriety obferves), the procuratory would 
effedl before it was ufed ; and the vaffal by this mandate would 
denuded, and the fuperior invefted, prior either to his cionfent or 
^ptance. * Itaque (continues he) nieo judicio non transfert dom- 
inium nifi in manibus domini fuperioris acceptantis et non re** 
fantis fiat.' 

he otiginal fafme of the fuperior being held upon a refignation 
emanentiam to revive, and the right of the vaflal to be complete^ 
xtinguifhed, the inftruments became, of cdnfequence, real tranf- 
ions, of equal effed with fafmes ; yet, at the jrftablifhment of the 
lie regifters in the year 1617, they happened to be omitted, wc 
e from their uhfrequency in prad:ice ; fo that a purchafer 
hty even after that falutary eftablifliment, have been cut out of 

F f 2 his 

Anient, ia prelence of the faul Mr Andrew Murray, or of his commiffioners empow* 
**^d to receive refignations ; and there, with all condign reverence and hamilitj, to 
^Ggn and overgive, as I hereby for myfelfj my heirs and fucceilbrs, per verba de prat" 
'^^^ii reiign, renounce, furrcndcv^^mp/iciter upgive, and overgive, all and haill, &c, to- 
'^^ her with all right, &lc. in the hands of the faid Mr Andrew Murray, or his procu- 
^>t or appointed for that purpofe, immediate lawful fuperior of the faid lands and per- 
^'^cnts, in perpetuam remanefitiam^ in order that my right of property, prcfcntiy in my 
(boi may return to my faid fuperior aod his heirs, and be conjoined and confolidated 
ith the fuperiority of the fame, in the perfon of the iaid Mr Andrew Murray and his 
cirS| and be poflciTed by them la all time coming \ to afk and take inftruments and 
documents upon the faid refignation, and generally do every aft and deed thereanent 
"^liich I could do if pcrfonally prcfent, promifing to hold firm and ftable whatever 
^y fiiid procurators, or any of them, (hall lawfully do in the premifles without revo- 
cation J confenting to the rcgiftraiion, &c. for p:efervation»* 
• Page 439* ~ 
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bis acquifition by a refignation ad rcmanentiam. This omiflioir be^ 
ing fenfibljr felt in its cotifequences, was fupplied by an ad of 
Charles IL in the year 1669, ^hi<^b orders them to be regifter6d ki 
the fame way as fafines^ within fixty days, under the pain of nul- 
lity *. 

So far thefe refignations are put on a footing witK fa&nes ; but a. 
defe£l (liil remains. A refignation is good if rcgiftered within. (ixigr 
days of its date ; but, in cafe of a fafme upon a bafe infeftment i 
tervening in favour of a third perfon, poflierior in date, but priori 
regiftration, to the other, it remains a doubt which of them ougk 
to be preferred. In the cafe of fafines, that doubt was removed 
the ad, anno 1693, lately under our confideration. As this a 
was intended to regulate the preference of all real rights^ a 
fignation ad rcmanentiam is clearly within the purport, though n 
within the words of the ftatute, and^ we prefume, would receive, 
determination accordingly^ 

. The procuratory of refignation, like precepts of fafine and ot 
mandates, fell by the death of the granter, which occafioned mxm. ^- ^ ^h 
expence, delay, and circuitoua actions at law ;, for £b far did the ^mamr re- 

nunciation, per verba de praefenti^ operate in procuratories for x^ re- 

figning ad remanentiam^ that it was fufficient to force the heir of cm ^ the 
granter to make up» titles to his predecefFor, and grant another pi"^:^ ^:=3)ro«» 
curatory; and, no doubt, this was the purview of that part of tr^ ^"^ 

ftyle. Ill the year 1693, thefe inconveniencies were remedied by '"^^^ ^^^ * 
ftatute, c. ^^* ift Pari, of William and Mary, which dieclares, lh» ^^ ^^^ 
procuratories of refignation, and precepts of fafine, (ball, in all ti 
coming, continue in full force, as well after as before the death 
the granters, or parties to whom they are granted, or both, provide^" ^ 
the inftruments taken thereupon exprefs the titles of ihe parties i 
whofe favour they are made, otherwife to be nulL 

The reafon of mandates falling, in general, by the death- of the 

*^^t they are revocable duxing their lives, and granted 
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by the dlfpofition ; and the terras of this conveyance are generally dic- 
tated by the purchafer, formed by his man of bufinefs, and his fecu- 
rity principally attended to in the matter. The firft fpecies of the 
dlfpofition mentioned, was that where the vaffal agrees to return the 
property to his fuperior. This bufinefs was at firft executed by a 
fimple procuratory ad remanentiam^ and afterwards by a difpofitioa 
containing that procuratory. The difpofition or deed of tranfmif- 
fion, *though different, both in tenor and effed, from the original 
charter, is, in reality, formed upon that model. There is a plaia 
analogy between the claufes and their order. Fdr ages, the word 
charter was applicable to every deed, whether original or derivative. 
People had no conception of any other written method either of 
giving land at firft, or conveying it afterwards. The latter was a 
charter of alienation, and ultimately terminated in the difpofition. 
This, however, is no excufe for our fyftematic lawyers confounding 
(as they have done) our modern original charter and difpofition. 
For the fame reafon, they would be entitled to confound the whole 
fyftem of deeds ; for all of them ufe it, under the general title of 
iartae. 

The form of a difpofition by the.vaflal to his fuperior, which ha« 
long been univerfally taken in place of a procuratory ad remanenti^ 
am^ perfe^ is as follows *• 

This 



* * Know all men by thefc prcfcnts, That I David Blair of Adamtoun, heritable 
proprietor of the lands and others after dcfcribcd, in virtue of a charter thereof grant- 
ed to me and my heirs by Sir Adam Blair of Cabeny, Bart, fuperior of the faid lands, 
and of an infeftmcnt following upon the fald charter, dated 

and regillrated Confidering that the faid Sir Adam Blair has 

made inllant payment to roe of a certain fum in ready money, whereof I hereby grant 
the receipt, as the full and Oipulatcd value of the property of the faid lands, of which 
price he and his heirs are hereby difcharged for ever ; therefore I the faid David 
Blair have hereby fold, alienated, and difponcd, and by thefe prefents fell, alienate, 
and dirjx)ne to and in favours of the faid Sir Adam Blair, my fuperior, and to his 
btirs and fucceflbrs whatever, heritably and irredeemably, all and haill, &c. \ together 

< with 
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and the caufe indudivc of the deed, which, in this cafe, Is an ade- 
quate price paid in ready money. It alfo contains the difpofitive 
words, wlch the lands or defcription of the property cof^veyed, or 
what the Englifli term the certainty of the ejlate. As ihe premifes 
in a charter comprehend everj^ thing from the beginning to the 7^- 
iiendum^ fo the premifes of a dirpofition comprehend all the firft part 
of it, from the beginning to the obligement to infefc ; or, in the in- 
fiance before us, to the procuratory of refignation ; for thefe point 
out or defcribe the method whereby the difponec is to hold the 
lands, /. e. the tcncnda. 

After the i^ame of the granter, his title to the fubjefl; to be dif- 
pofed of is generally mentioned. When that title is a complete one 
by charter and fafine, the words heritable proprietor fufficiently de- 
note the title ; and thefe words are never ufed in any other cafe* 
In the deed under confideration, (/. e. the difpofition by the vaflal to 
the fuperlor), the granter not only terms himk\( heritable proprietor^ 
but he fpecifies bis title to the lands, by mentioning the charter from 
the fuperior, with the fafine upon it. This is one of the peculiari- 
ties of the difpofition by the vaflal to the fuperior : It points out the 
relation of the parties, and affords a proper, and indeed a neceffary 
. introduction to the difpofitive part. 

The next branch is the cau/e indudive of the deed. The precife 
fum is, in many cafes, fpecified in this place ; though, for moft part, 

ft ^^^ 

it is kept in general terms. The reafon is, that the purchafer fel- 
dom choofes that his title (hould bear what price he paid. It af- 
fords an argument to a buyer, when he comes to fell j and every 

body 

• oblige mc and my forcfaids to warrant and affurc to the faid Sir Adam Blaif, and his 
« forefdids, in this manner, viz. the rents, maills, and duties from my own and my au- 
« thor*s fafts and deeds done, dr to be done prejudicial thereto, and the writs and titles 
« at all hands, and againft all mortals. Laftly, 1 am to difcharge the burden due to the 
< public, and the duties to the faid Sir Adam Blair himfelf, as fuperior, up to the term 
« of his own entry ; he, by acceptation of thefe prefents, being obliged to relieve mc 
« and my forcfaids of the fame in all time coming, Confenting,* &c. 
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and refolves itfelf into an immenfe variety of cafes. We are only st 
prefcnt to obferve, that, as the feudal grants of land were prefumed 
to be gratuitous, the nature of the eftate, or the intereft intended for 
the vaffal, was of confequence dependent upon the fuperior^ who 
'^ight give for life, to one or more heirs, or to the heirs of the vaf^ 
fal for ever, at his pleafure; In the old charters, and in thofc 06 
England, this was the office of the habendum. It came to be done 
in the premifes; and in that place it was continued by our difpofi* 
tion, under the title of the dijpofttive claufe. 

The next claufe is the procuratory for refigning ad remanentiam. 
There is no occaGon here for any obligement to infefr, becaufe the 
vafTal is dealing with the fuperior, who has the command of thsrt 
buflnefs. All that the former has to do is to grant a procuratory { 
and the fuperior, purchafer of the dominium utile^ is careful to have 
rit executed. The purpofe of at is to execute the intendment of the 
.premifes, or drfpofitive claufe, which is done by extinguifliing, not 
tranfmitting, a tenure. We have already confidered the ftyle, in 
talking of the procuratory per fe. 

The preceding claufes being of themfelves fufficient to diveft 
ihe difponer, and revive the full right in the perfon of the fupe- 
rior, (fo far as it is incumbent upon the former), he coniidere 
the bufinefs as dene ; and therefore, by the next claufe, he binds 
himfelf to warrant the lahds, fo far as regards the dominium 
utile thereof difponed ; for that is all that he was concerned in. 
In analyfing the original charter, we mentioned the origin of war- 
randice ; and it will be remembered, that it is diflinguifhed into fpe- 
cial and general, and feme make it both, 1 he claufe in this difpo- 
fition is general and abfolute. The eflential words are, ' againft all 
* mortals,' or * againft all deadly-* Thefe words are of the higheft 
antiquity, being found in the olJeft charters in Britain after the Nor- 
man conqueft. Witiiout thcfe words, the warrandice would only 
h^ conftruded according to the rules of law. The above claufe is 

now 



money of both nations was at that time of the fame Cite and fioe- 

« 

nefs, and fo continued till about the year i^SS^ ^s Mr Ruddimaa 
proves from a precept of Edward III. printed in Rymer's Foedera* 
The rents of lands were paid in pennies and in maills, which term 
is retained with us, though totally forgotten in England* The an- 
nual fums paid in the Highlands and Borders for the protection of 
the chiefs of the clans, were well known under the name of black 
mail/j where it continued to be exaded till the laft rebellion. Farms 
were the rents in Jcind. ' The rents of the lands of Hickeling (fays 
^ Speln^anj were ten meafures of malt, five of wheat meal, eighLz 
^gammons of bacon, fixteen cheefes, and two fat cows. But he-f-a 
*.caufe this rent, thus referved, was for vijftuals and diet, thereforcs 
* they (meaning the Saxons) called it feorm^ which in their languages 
•,doth fo fignify ; and from hence it cometh, that we at this day^ 
^ call our rents of that nature, and the land alfo that yieldeth them^ 
^ farms */ Duties meant, and dill means, the perfonal fervice o 
the tenants, fuch as carriages, ploughing, &c. &c. 

In fome conveyances, this claufe is amplified by the addition o 
kains, cuftoms, and cafualities. Kain is an old Gallic word for th^ 
}:^ad. So Malcolm I. was called Cainmore from the fize of his 
head. Skene fays, that ' lands were taken to be held of the churcb. 
.nomine cant; that kain^ in the auld regifter of the bifliopric of Dun- 
keld, is defined to be a tribute paid by the fervantor fubjefl to his 
maftcr. The Roman poll tax was termed capitatio. So (continues 
Skene) this word kain fignifies the head^ or rather tribute or duty^ 
.as cane fowlis, cane cheefe, cane aites, which are paid by the te- 
nant to the raafter as an duty of the land j fpecially to kirkmen 
and prelates, who, in the -time of their greatnefs and fupremacy, 
ufed an form and ftyle different from others ; and the auld form 
.of precepts given in the time of King Robert, yet extant, anent 
•the inbringin'g of the King's rents, contains communis cana^ redi^ 
iuSf et cufuma.^ Kain foxvls^ kain cheefes^ &c. are ftyles to be 

found 

•• Remains, p. 245. 
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therefore the diftina method of clearing them in the deed of (ale \% 

exceedingly expedient. 

The fame afEgnation ivhich makes over the maills and duties^ 
conveys alfo the whole writs and titles to the property, and all thc: 
claufes thereof ;* the reafon for which is, that there may be, and 
often are, fcveral perfonal obligements, unexecuted procuratories^ 
and other claufes regarding the property difponed, to which it is ne« 
cefTary that the purchafer (hould have a dire£t title in his perfon,. 
otherwife he cannot execute thefe procuratories, or have recourfe- 
upon the obligants. A dlfpofition to the lands carries the real title^ 
but does not carry the perfonal rights relating to it, or diveft the 
proprietor of them. Lord iStair carries this idea the length even o£ 
warrandice, which, he fays, ^ is unqueftionably perfonal, and cometlL 
not within the infeftment, being noways cohering to, or carried by 
the real right ; neither doth the difpolition or infeftment of the- 
vaflal carry to his fmgular fucceffor the right of the warrandice^, 
unlefs it be afligned fpecially or generally, in the aflignation to the- 
writs arid evidents */ Mr Erfkine obferves, that ^ this feems not 
to be founded in law,; for the right of recourfe upon the warran-^ 
dice being part of the right of the fubjeft vetted in the difponer,. 
ought, as fuch, to be carried from him who divefts himfelf o£ all; 
right he can claim to it in favour of the difponer, though it fhould. 
not be conveyed f€r exprejfum^ Indeed, (continues he), this ob-* 
fervation can be of little ufe in pradice ; becaufe difpofitions, by- 
their uniform ftyle, bear a claufe, conveying all the title-deeds o£ 
the fubjeft difponed in favour of the difponer f/ 
Lord Stair's obfervation, however, is ufeful, becaufe it (hows ua 
the ideas which prevailed in his time ; and, confequently, points ouf 
from what fource the prefent pra£tice took its rife. To preven 
the abfolute warrandice, formerly given, to be weakened, or th 
letter warrandice for the maills and duties to be applied to tl 

wrltin 
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This inftrument, duly recorded within fixty days after its datej. 
totally divefts the vaflal, extinguiflies the fubaliern right of proper- 
ty, and revives the plenum dominium in the perfon of the fuperior; 
It is the fuperior's doer who has, in this cafe, the fole direction of 
the difpofition and inftrument ; and therefore he is to be careful ta 
take the difpofition from the vaflal to the very fame heirs ; or, in- 
other words, with the fame deftination contained In the fuperiorV 
titles to the fuperiority, in order that the property may be confiftent* 
ly abforbed in the higher right. 

Having now confidered the original inveftiture in all its parts, to* 
gether with the mode of reconveying or extinguifhing the feu hy 
refignation by the vafllal into the hands of the fuperior ad remanent 
tiam^ we now enter, properly fpcaking, upon the great clafs of deri- 
vative rights by which the original eftate is alienated or tranfmitted 
by the. vaflal to a third patty, who is received by the fuperior as 2 
fubftitute for his former feudatory. The ceremony neceflary to ef- 
fectuate this purpofe is called refignation in fa^vor em ^ which, indeed, 
\i thfe moft ancient and perfetSt mode of conveyance. There could; 
at firft, be no queftion about the fuperior's confent, becaufe the 
parties were careful, to procure it anterior to their own agree- 
ment ; and hence, in our ancient deeds, we find obligations by fu* 
periors to receive the refignations of their vaflals, and to infeft the 
perfon agreed to be received in their place. The form was this : 
The vafl^al appeared in prefence of the fuperior ; and there, drop- 
ping upon his knee, he faid, * My Lord Superior, I furrender in 
^ your hands •the lands of D. holding of you, in favour of A; 
•'B. humbly praying that he may be entered vaflal in my place ; 
*^and, in evidence, ! deliver you this barton/ The fuperior recei* 
ved the fymbol, and delivered it to the intended vaflal, or his pro- 
curator, who required inftruments. This was frequently done in 
the fuperior's court. The vory fame form took place in England, 
vith this inconfiderable difference, that the fymbol, in place of- a 
barton, is termed the, branch of a tree. We fliall give as an inrtance 
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* upon the ground itfelf ♦/ — * We have (fays he in anotherT^ace) 

* daily inftances of this improper inveftiture in the refignationt 

* which are made in- the hands of the fuperiors, either in favour of 

* the vaffal himfelf, or of another. This kind of delivery, therefore, 

* being improper transfers, not the land to the recciyer, nor gives 

* him a real right therein, although the fuperior, after that a^, may 

* be compelled to give the real poffeffion. From that time only the 

* vaffars right becomes real. To exprefs the thing in one wordj 

* though this improper inveftiture, in one fenfe, may be faid to con^ 

* ftitute the feu, it neither confummates nor completes it. This is- 

* effedled by the adlual delivery alone t-' This diftindlion kept io 
view, lays open the nature of the refignation in favorem^ and cx^ 
plains all the difficulties that attend it. No more is nece^fTary, than 
to recolleifi that it is fimply an improper inveftiture. The delivery 
of the bafton by the former vaffal to the fuperior, puts it only in his. 
the fuperior's power to make a new grants The delivery of the 
bafton, then, to the new vaffal may be feparated in idea. It is no 
other than if an ancient fuperior, at a diftsnce from his land, deli« 
vered a fpear or fword, or any other fymbol, to one of his foldiers^ 
declaring that he thereby invefted him in the land. This delivery- 
was a fufficieat indication of the animus^ or intention, of the lord to 
give his land ; but it behoved the real and corporal poffefCon to* be 
alfo given. As this was impofTible at a diftance from the land itfelf, 
the lord inftantly gave a precept for that purpofe, the execution of 
which alone completed the right in the perfon of the vaffal, which 
gives us the reafon why a fafine muft follow in the perfon of the 
vaffal in whofe favour lands have been refigned infai/orem. 

Now, the vaffal who wifhed to alienate, either appeared in per- 
fon, as before mentioned, before the fuperior ; or otherwife, as ia 
the common cafe of fafine, be granted a procuratory or power for 
that purpofe. According to the ancient form, modelled upon the 
high feudal idea of the eftate being fubftantially in the perfon of the 

fuperior^ 

• Page 185. injine. \ Page 184. 
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gti to illuftrate every difficult point in feudal bufinefs by a1Iu(iOQ to 
the forms and ceremonies of the ecclefiaftic benefices. The fimilitude, 
indeed, runs exceedingly clofs. A feu was acquired by charceri by 
fafine, and pofleflion ; a benefice in the church by prefentation* col- 
lation, and inftitution ; and he who got the firft pofTeflion was pre- 
ferable in both. The earlieft mode of tranfmitiing benefices was 
by refigning them in the hands of the Pope, dignified prelate, or 
laic patron, to whom the difpofal of it belonged ; upon which he 
prefcnted and collated the perfon intended to fucceed. Thence we 
had the language of the refignation ad remanentiam^ and the idea of 
confolidation ; and from the fame quarter we had the ftyle of the re- 
fignation in favor em. The ecclefiaftical, like the feudal furrenders, 
were originally made pure and unconditional. For, though a bene- 
ficed perfon, refigning in his own life, chofc or wilhed a certain 
fucceflbr, he refigned fimply, and then prayed the nomination ; 
which the fuperior might, or might not have granted. *Such, toov 
was the nature of the. mod ancient refignations in pradtce among 
the inhabitants of Gaul. The church patrons, as fond of homage 
as ai>y race of men, would not fuffer their inferior beneficiaries to 
make furrenders in any other form than in perfon. It was the dif- 
tance of place, and the foreign ecclefiaftics, that rendered the ufe of 
procuratories matters of neceffity ; and thefe were termed procura^ 
tlones ad reftgnandum. To fave the expence of a particular perfon 
travelling from one country to another, blanks were left for the name 
of any perfon upon the fpot of the furrender, to be filled up. It ap- 
pears, however, that the churchmen took advantage of the fimplicity 
of the ftyle of procuratories of refignation. They betrayed beneficiaries 
to furrender their offices, under hopes of a return to their friends, 
and then beftowed the new grant for value received, without the leaft 
regard to the will of the refigner. To obviate this breach of truft, 
titulars (for fo the holders of many ecclefiaftical offices were termed)' 
were careful to make their refignations conditional, that a new grant 
(hould be given to the perfons there fpecially named. The writs 

thus 
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J* 
^Jamcs v.*. The form ^f it, it will be obfervcd, U a letter addreflcd 

to the King as fuperior ; and fuch was the common pradlice in fur^ 
renders both in England and Scotland. Alexander Naper, the re- 
(igneo fays that4ie is not compelled by violence or fear, induced by 
error, or circumvented by fraud, but a£ks in confequence of his owa 
free and fpontaneous will. Thefe declarations will be found to be a 
part of the fixed ftyle of all redgnatioas and other aKenations of 
property, and indeed of all other writings in which the party comes 
under any obligation.- Thcfe, or words of the very lame import^ 
wereieldom or never omitted for many centuries, either in this Ifland 
or on the Continent. They were introduced in the 13th century^ 
when the ftudy of the Roman law became univerfal, and were in- 
tended to take off the objedlions upon force, fear, or fraud, which 
xhat jurifprudence fuggefted might be made againft any deed. Thefe 

words 

** < Excellentiffimo et Sereniffimo Principi ac Domino noftro metuendifilmo, Domn 

* no Jacobo quinto magnanimo Dei Gratia Scotorum Reg! illuftrllHaio, fuis humilis H* 

* geui et fervitor Alex. Naper de Ingliftoun, cum confenfuct afleofu magiftri Johannis 

< Lethamii fubdecani Collegiatae Ecdefiae SanAi Trinitatis prope Edinbsrgh, Johannis 

< Difchingtoun herauldi fupremi Domini neftri Regis, et Margaretac Caoipbel fuorum 

< curatorum, cum omni fubjeAione et famulatu. lE|go di£lus Alexander, non vi aut 

* metu duflus, nee crrore lapfus, feu dolo circumvemus, fed mca mera pura et fponta- 
« nea voluntatCi cum confiiifu mcorum curatorum, honarabiles viros Andream Murray, 

* Johannem Alifc'O, conjunflim et divifim, meos vcros, Icgittimos, indubitatos, et irrcvo- 
^ cabiles procuratores facio, -conflituo, ^t irrevocabilter per prefentes ordino, pro me eC^ 

< nomine meo, ad refignandum, furfum reddendum, pureque (impliciter quiete daman— 

* dum, et libere deliberandum, - totam et integram meam dimidietatem terrarum d< 

* Oargunnock, cum dimidietatc mancrii et pcrtinentiis carundem, Jacend. infra Vice— 

* comitatum de Striveling, per cxhibitioncm fuftis et baculi, in maiiibus veftrae fercnif^ 

< fimae Mujcdatis Domini mei fuperioris earundem, quam etiam dimidietiitem terrarurrx 

< de-Garguniiocki cum dimidietate maaerii et pcrtinentiis earundem, per has meas lite- 

* ras procuratorii et rcfignationis, in manibus diflae veArae Serenifilmae Majcftatis, fur. 

* fum rcJdo, et pure ct (iiiipliciter refigno, pro infeodatione et fadna earundein^ hono- 

< rabili viro Alexandro N^ipcr de Marchinilon haeredibus et ailignatis fuiS| haeredltarie 

< dand. et £and. ratum ct gratum, firmum atque ftabile, habend. et irrevocabiliter ba- 

* biturumi totum et quicquid, predifti mei procuratores conjun^im et divifim nomine 
^ meo in premiflis duxerit feu duxerint facienJ. fine revocatione aut obdaculo quacun. 

* que^ in cujus rei tedimonium, &.c* 1533.* 
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language of the times, and dated in the year 1413 *. This writing is 
curious upon many accounts. Lord Felmh declares that he has fold 
to the Conftable of Scotland the lands of Cowie and Durryfs for a 
fum paid him in his * mykU myficr^ i. t. in his great neceffity. A 
•fimilar declaration is feldom or ijever omitted out of old alie- 
natioDs, Fathers, as formerly noticed, were not allowed to difpofe 
of iheir property without the confent of their children, who were 
held to have a joint right. The firft idea of counteraSingthis right 
arofe from the neceflitics of the prclent poffeflbr. To difappoint the 
heirs of their pdfieffion might be wrong ; but, to allow the proprie- 
tor 



^ ( Be it maid knawn till all men, thruch thir prefent lettres, me William Fra(er, 

Lord of Fylorthy for to have fauld fira me and my alris and mine aflignays forever 

maifj till a noble Lord and michty William de Hay, Lord of Errol, and Conftable oF 

Scotland, his atris and his aflignais, all my lands of the barony of Cowy and Durryfij 

wid tenand and tenandryis, and iervice of iiree tenand, lyand within the fcherrifdom 

of Merenefs, wid the pertinance to me perteignand, for a foume of fylvir before 

hand in my mykle myftr to me payit, of the quhilk foume I hald me well payit and 

content ; and the forenamyt Lord of Errol, his airis, executores, and affignais^ I quit 

claim for ever mair be thir prefent lettres ; for till haid and for till haff all the lands 

forenamyt, wid the pertinance, to the f ornaniyt Lord of Errol, his airis and affignaii^ 

of oar Lord the King, into fre baronyis, ^ithooten ony claim of me or of mine airis 

to be maid in the forenamyt lands in ony time to cum ; into the quhilk landys Dame 

Elizab. Hamilton, the wife whilum of Sir Alex. Frafer, as joint fyffcr. And what 

tyme that the forefayd Laidy may be tretyt till upgyff the lands till our Lord the 

King, or till our Lord the Duke, as governoure, till infcfc Will. Frafer in the fayd 

landys, he bcand in lauchful pofTeilion, fill redgn the fayd landys in the handys of 

our Lord for till infefc the fayd Lord of £rrol frely, his heirs or afligneas. And, in 

cafe that the forenamyt Lord of Errol difleife, or yhetc the fayd Will. Frafer, as 

God forbide, his command beand unfilfHllit, widin fourty days after the refignation 

of the fayd lanJys to our Lord, or ellis hir difleife, the forenamyt Will. Frafer oblys 

him, his airis, and his aOlgiiays, to pay to the fayd Lord of Errol, his airis or affig- 

nays, a hundreth pond of the ufual money of the kyngruke of Scotland, ilk yere, be 

yerc at ufual tymcs proporc ion ally, that is to fay, at Whtfd. and Martinmas,' ay till 

his coaimand be fully fulfyllit in fourme and eSe(Sl, na remied in lach canon na civil 

again ftandand that may be proponyt on the contraire. In the witnefs of the quhilk 

thing my fele is put to thir prefent lettres, at Perth, the tend day of the monith of 

Oflober^ in the yere of our Lord a thoufand four hundred and threttine/ 
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dignified clergymen, many of which are to be found among tTie 
rncient writings of Great Britain. When the children, or the heirs, 
came to be confidcrcd as having a riglit in the property pofTefled by 
the family, we formerly fiiowcd what pains were taken by the cler- 
gy, in particular, to prevent the exercife of this right. The princi- 
pal method, in pradice, was to obtain the confirmation of ihefe heir 
upon the death of their predeceffors. * They excited (fays Sir Hen 
ry Si:elman) the children and kinf nen, as out of piety, to confir 
their fathers and anccflors grants ; fo that it grew a matter o^ 
courfe for children, as haeredes proximi ; for kinfinen, as haeredc^^ 
rcmotiores ; and then for the lord himielf, as hacres ultimus^ t 
confirm the fame ; and this is the caufe why, at the times near th 
conqueft, you fhall fee fo many fcveral perfons, by their fever 
deeds, grant and confirm one and the fame thing.' — * In earl 
times, (fays Mr Maddox), we meet with fo many confirmatiorr 
fucccflively made to one and the fame perfon, or their heirs a 
fucceffors, of the fame lands and poflcffions, that it looks as if m 
did not think themfclves fecure in their pofTeflions againft the Kin 
or other gre^t lords w-ho were their feofors, or in whofe fees the 
lands lay, unlefs they had repeated confirmations from the Kin^ 
or his heirs or fucceffors, or other great lords, or their heirs. Th 
confirmations, very anciently, fccin to have been made either 
precept or writ fro;n the Kin;^, or other lords, to put the feofe 



or their heirs or facccdbrs, into fafme, after they had been differ i 
fed ; or to keep thcin in tlieir fafine undifturbed, or elfe by chart 
of eypreis confirnuitioa '''.' 

Many of the olcli!! clurters in the Diplomata Scotiae are of th 
kiiit] mcnt'oiied by Mr Madi!o:c. Sometimes the exprefs confent o 
coafirm::-io.' of the licirs is t;iken during their own life. Thus, in 
Duncan's charter to the el nrch of Durham, No. i. of the Diploma* 
ta, he fays, * lit -^iior^iam voiui quod illud donum ftabile eflet, 
* Sanclo Cuthbcito, feci quod fraties mci conceflerunt.' The char- 
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been taken advantage of by his own immecriate fiiperior ; but lie 
was liable for all the fame faults and forfeitures which might have 
been committed by his own fuperior towards the King. So foon as 
thefe were incurred, his lands lay open to an attack from the Crown, 
in ihe fame manner as if it had ftill remained v;ith its immediate 
valfal. This was the fituation of all who held of the ijimediarc vaf- 
fals of the Crown. The danger grew greater and greater, in pro- 
portion as the lands defcended or were fubfcued by one vaffal to an- 
other. Suppofc that Hu^h Crawfurd, after being invefled in the 
lands of Monoch, had granted a new charter of them, to be held of 
himfelf ; then that vaflal became anfwerable not only for all the 
evils happening to himfelf, but alfo for all the evils that might hap- 
pen to the two fuperiors immediately above him, which rendered his 
right of a very low and uncertain nature. Hence it became a prac- 
tical maxim in feudal matters, that a number of fuperiors was one 
of the moft troublefome and dangerous circumftances attending land 
property ; and therefore, that it was the bufinefs of every vaflal to 
get rid of thefe interjeded fuperiors, and to rife as near to the ori- 
ginal fource of the feu as poffible, i. e. to the Crown. In early 
times, this was not to be done. The importance of fuperiors lay in 
the number of their vaflals; and therefore each man refufed to quit 
with the dependence of thofe below him. The fecond rank of vaf- 
fals, i. e. thofe who held immediately of the Crown vaflals, or te- 
nants in capitc^ being frequently men of intereft ihemfelves, ap- 
plied for, and obtained confirmations from the Crown, in the 
terms we have heard ; and the under vafl^als, to render their fitu- 
atijii fomewliat more fecure, alfo applied to the overlord of their 
immediate fuperiors, for confirmations of their grants. Thefe 
confirmations were fimple ratifications, fometimes feparately grant- 
ed, bur, for the moft part, written on the back of the fubaltcm 
charter or fafine. The only effedt of thefe confirmations was, 
thai they rendered the vaflal fafe from the tota! forfeitures of their 
immediate fuperiors ; and, confequently, the land could not there- 
after 
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mily, and importance. In France, England, and Scotland, tl)e7 
were called the great n:ajjlils, and laid to hold of the King in capite ; 
that was, for peifoiial and military fcrvices. To hold in capite^ or 
in chief, therefore, was an unerring and efreniial badge of nobility ; 
and the lands were generally given with juiifdidion over the in- 
habitants upon ihetn. In France, they were termed ficfs nobles ; 
and, in Scotland and England, the vaflals of the Crown were 
faid to hold by noble tenures^ and their eftatcs were generally 
erected into baronies. Thefe tenants in capite gave out their lands 
to tenants under them ; and therefore, comparatively fpeaking, the 
tenures of the fccond rank were bafc or low. Such, however, was 
the pride and the height of jurifdiclion exercifed by the great nobi- 
lity, the immediate tenants of the Crown, airl fo clcfely did they 
emulate their Prince, that we find the vaflals holding of them are- 
alfo faid to hold in capite. As each, too, had his court, to which all 
his tenants and vaflals were bound in regular attendance, it behoved 
each vaffil newly received to be known to all his brethren [or pares ^, 
as the feudalifts fay) in the fame fituation ; and therefore a diftinc- 
tion came to be early cftabliftied between infcftments granted by the 
immediate tenants of the Crown, and ihofe which were given to a 
ftill lower rank, by the vaflals holding of them. The firfl:, .in rc- 
fpedl of the importance of the fuperior, his nearnefs to the Crown, 
and the notoriety of his jurifJidlion, got the name of public infeft^ 
ments ; while thofe given out by their vafli'als were termed ignoble^ 
bafe^ or pri'vate^ /• e^ they were held of low fuperiors, who had no 
pretence to nobility, and who had no courts or juiifdidion whereby 
their vaflTals or feudal grants were, or could be, known to the public. 
This diftindion of infcftments into noble and bafe^ public and />r/- 
'uate^ runs through the whole fyftem of our heritable rights j and, 
without a perfed kno^vledge of them, both our forms and laws re- 
fpeding property muft be unintelligible. 

This pradice, of every vaflfal fubfeuing lands to be held of him- 
felf, was the chief method in which the commerce of land, notwith- 

(landing 
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kingdoms fettled by pradice at one half of the land, as above mcn^ 
tioned. Sir John DaJrymple, in his feudal property, has committed 
a miftake, when he tells us, * That the a£l of King William was 

* tranfplanted into Scotland from the Magna Charta.' He thought - 
it fo impoflible that Scotland could lend any thing to the Souths 
that he was not at the pains to refledt, that our William the Lion 
afcended the throne anno i i6j, and died in the 12 14.; whereas the 
Magna Ghana of Henry 111. was not granted till the 1225, eleven 
years after the death of our King William. Thefe laws, however, 
whatever ftrength the Scottilh one afterwards attained, feem at firft 
to have been incflfeftual to remedy the pra£lice complained of. The 
method of fubfeuing, under various pretences, went on in both 
nations. * Minute eftates (as Judge Blackftone obferves) were car- 

* ved out to be held of the granters, and were fo proceeding down- 

* wards in infinitum^ till the fuperior lords obfervcd, that, by this 

* method of fubinfeudation, they loft all their feudal profits, which 
'fell into the hands of the mean or middle lords, who were the im- 
' mediate fuperiors of the terre tenant, or him who occupied the 

* land *.' In order to do juftice to both parties, viz. to the terre 
tenants of the under vaflals, who were thus endeavouring to efta- 
blifh to themfclves an independent power of alienation, on the one 
hand, and to the capital lords or great tenants thus fuffering a dimi- 
nution of their ancient rights, a ftatute was made in England in the 
reign of Edward I. anno 1300, which takes its title from the initial 
words, * Qua emptores terrarum.' It is unneceffary to give the te- 
nor of this Englifl:! aft, becaufe it was afterwards tranfplanted into 
Scotland verbatim,- by ftatute of our Robert Bruce, about tlie year 
1325. It may here be bbferved in pafling, that fuch a perfeft coin- 
cidence reigned in the laws and pradice of the two kingdoms at 
that period, that we have juft had an inftance of a Scouilh adl bor- 
rowed by the Englifh ; and we have here another aft, upon the 

fame fubjeft, borrowed in return by the Scots from them, 

This^ 

m 

• Vol. 2. p. 91. 
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ftrengthened their own intereft, arid rcfufcd to comply with the 
cihcF, which favoured the vaflaK Thus the very law which gives 
complete relief to the body of the people in England, rendered the 
condition of the fame rank in Scotland worfe than ever. 

So completely was the a£k of Robert I. negledked by fuperiorsj 
that, in the reign of Robert ill. in the year 1400, an adt pafled, de* 
daring, that ^ if the tenant anaillied his land without licence of the 
* overlord, in that cafe the overlord might recognofce them.* Ro- 
bert III. waa a weak and unfortunate Prince : His nobility got the 
afcendence, and trampled both upon him and upon the people. 
After this period it was, that the ariftocracy continued to gain 
ftrength* At laft^ our connexion with the French became very 
clofe, and our lawyers and courts had recourfe to the written feudal, 
law upon every occafion. They adopted its rigours, and the fubtle- 
ties of its commentators, whofe inferences always tended to increafe 
the power, and fwell the pride of the haughty nobility and great 
Crown vaffals. The remainder of the nation tamely fubmitted to 
the oppreflipn&.of a law which they were told had become univerfal, 
and by which their allies the French, in particular, were governed. 
Hence it was, that the terrible forfeiture of recognition was by our 
Judges extended, in place of being reftxained, over fubfeus, rights of 
annualrent, wadfets, though redeemable, and apprifmgs, though in- 
voluntary. In this fituation of reftraint, purchafers of land conti*- 
nued to take precepts for infeftment from the fellers, to be holdea 
of their fuperiors in the fame manner as they held it thtmfelves. 
But, as the ad of Robert IIL had been totally forgotten, which di- 
rected all fales to be in that form, an infeftment taken upon fuch a 
precept was of no immediate eifedl, until exprefsly confirmed by the 
fuperior. Where a bargain had been made with him, or his confent 
previoufly obtained, it was a very expeditious mode of completing 
the title ; it needed no more than to take infeftment upon the vaf- 
fiil's precept, and then to take a fimple charter of confirmation of it 
by the fuperior. It wilJ be obferved, that the effed of this conftr-^ 

matioa. 
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till fafine be (aken upon the precept; and therefore the fuperior hast 
a title CO demand all the incidents m^dio tempore becoming due. 

If the feller of land anterior to the a£t 1693, for continuing the 
efTcft of redgnation and precepts of fafine, died before executing his^ 
procuratory, i, e. before refignation was made and accepted by the 
fuperior, the procuratory fell as. a pcrfonal mandate, and could ferve 
BO future purpofc. The only thing in the power of the feller to* 
fupply the want of his procuratory, was to raife an adion againft. 
the heir of the feller of the land, the granter of the difpofition con* 
taining the fallen procuratory, concluding that he fhould be obliged 
to complete his titles to his prcdecefTor, and to grant another procu?- 
ratory, in the fame terms as the former, for refigning the lands% 
Hence it is evident, that the mode of entry, by refignation was ex* 
tremely uncertain ; for, if the fuperior was refradlory, or not in a: 
capacity to receive it, the warrant ruathe chance of becoming ufelefs^ 
by the death of the laft vaflaU This inconvenience was avoided by^ 
taking infeftment upon the precept a me ; for it was capable of be- 
iiig confirmed at any time^ when the fuperior s confent fhould be 
obtained, or fo foon as he was empowered to accept of it. 

Thus there were inconveniencies and advantages attending bottle 
the modes of entering with the fuperior j either by the executioa. 
of the procuratory of refignation, in order to procure a charter: 
and fafine, or by the infeftment a mt^ in order to procure a con* 
firmation. The eflFe£l of either of thefe, when completed, was the 
fame, that is, a fuoftitution of the new vafTal in the place of the for- 
mer one^ and an extindlion of the feudal conneiStion which had fulv- 
fitted between them. 

Now, it is particularly to be obfervcd, that the real right of the 
vaflal in this fituation depended entirely upon the fuperior, and the 
circumftanccs he flood in ;. fo that,, in the minority, the abfence, the- 
feudal delinquency, or the negledt of the fuperior to complete his 
own titles, it was impoflible for the vaflal or purchafer to obtain an. 
i^nmediate. real right to his eilate^ This was a capital defedl ; and,. 

wiiile: 
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■ Before the eftabliflimerit of regifters, the preference df land rights 
ftood upon the general rule, prior in tempore^ potior in jure^ The 
firft fafine excluded all fubfequent ones, if that fafine proceeded up- 
on a right complete in itfelf, viz. on rcfignation, upon a precept a 
me^ if confirmed by the fuperior ; or, if it was bafe, a bafe infeft- 
ment was always held to be perfedl, fo far as it went. We mean, 
that it carried the property held of the granter, and therefore was, 
in all cafes, preferable to an infeftment a me^ not confirmed ; for^ 
until confirmation, that right was null in competition with any 
other. The only inconvenience of the fubaltern right lay in inter- 
jefting or creating new fuperiors; for every bafe infeftment beho- 
ved to interjedt a new one. The property, however, ftill continued 
to be carried ; and, as thefe hafe infeftments were capable of being 
expedited in privacy between parties in underftanding or compadt, 
they held out a tempting opportunity for the commiffion of frauds 
A bafe infeftment could be executed without delay ; but a higher 
one could not ; for fuperiors were to be treated with, and bargains 
ftrutk, before. they confented either to accept refignation., or to con» 
firm. 

This advantage was not overlooked by the proprietors of knd, as 
appears from the aft, c. 105. 1540.*. By putting the bairns, or other 
friends, xnjlate^ or private JlatSy is meant giving them infeftment de 
Je^ holding of the granter, or infefting them bafe. Thefe attempts-, 
it is declared, fliould thenceforth be defeated by onerous purchafers 
attaining peaceable pofleflion, and retaining it for year and day, 
though their rights were pofterior in date to the private ones; a pre- 
fumption being thence created, that the bafe rights were fraudulent^ 
or, according to the common phrafe, ftmulate. The infeftments 
which the ftatute oppofes to the private or bafe ones, are fuch as had 
been taken upon refignation or confirmation, that is, open, known, 
or public infeftments. At firft, ihefe epiihets were confined to the 
vaflals holding of the Crown, whofe immediate tenants were faid to 
•hold publicly ; and, where fii:h tenants made fuDiiiteudations to be 

holdeu 
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confequence, however, did not take place. The reafon given by Lord 
Stair is, that the ad 1617 was not at firft univerfally attended co; 
that a confiderable time ^apfed before it attained its full efied; and, 
in the mean time, creditors and purchafers relied upon the eftablifh- 
ed differences of public and private rights. One alteration, how« 
ever, immediately followed that (latute. In place of the natural po(^ 
feffion formerly required to the completion of bafe infeftments, the 
judges fuftained civil poiTefllon, or an adtion to obtain it ; and dif- 
charges to the tenants were held fufficient, though any date might 
be given them. * By thefe ways of validating bafe infeftmems, 'lays 

* Lord Stair), that they might not be excluded by pofterior public 

* infeftment8> before the bafe ones obtained poflTeffion, or adion for 

* poflTeflion ; the rights of lands of the greateft import became very 

* uncertain and liable to probation by witneffes j and thereby many 

* tedious and expenfive procefles arofe *•* 

Since every known mode of alienation had its peculiar advantages 
and defeds, the doers for purchafers availed themfelves of all of 
them, i. e. they executed the bufmefs in fuch a manner as to veft 
every power in the perfons of the acquirers, and fecured them in re* 
tention of the price, till one or more of thefe powers had taken full 
effea. 

In England, land property can only be tranfmitted by contract 
t)x indenture, not by deed, poll, or fingle writ. In France, the fame 
rule took place. The tranfmiflion of land was, and f^ill is, executed 
by contradls of infeodation. And, with us, all lands were fold by- 
indenture or contrad, figned by both parties. The feller, on his 
part, declared the caufc of the fale, and exprefled thc-price paid, or 
to be paid. He then fold and alienated the property, and bound 
himfelf, for that end, to execute two diftirid charters, containing 
JifFerent tenures ; one of them, by which the land was to be held 
defe^ that is, of the feller himfelf, for payment of a trifling piece of 
money, in name of blench duly, if afked allenarly. By the other, 

the 
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laiine. By thefe ihe purchafer became empowered to enter ehKet 
by refignation or confirmation, or to holJ baie, as he might find it 
convenient. Thefe charters were taken fcparately, becaufe they 
wire judged to be incongruotis. The fame fee could not be held 
of different fuperiors ; and therefore one charter could not con- 
lain fuch oppofite warrants. Nay, it was thought for lome time, 
that one perfon could not take diilercnt tufeftments upon the 
fame lands ; at lead, that the lad imported a renunciation of all the 
former ones ; but the Court determined, that the proprietor might 
life them at his pleasure, independent of each other. So the moment 
one was fet afide, the other might be fet up in defence. 

The firft and mod expeditious ftep, was to take infeftment upon 
the precept, in the charter de me. This fo far denuded the granter 
of the dominium utile, but did not fecure the purchafer againd pode- 
rior public rights. He therefore hadened to enter into the natural 
podedion) or brought an action of maills and duties againd the te- 
nants, which completely veded the property in him. But dill the 
holding was bafe ; the property had dill two fuperiors ; and there- 
fore, to get clear of the interjeded one, the purchafer next took in- 
feftcnent upon the precept in the charter a me. A confirmation by 
the prime fuperior, of a bafe right, did not render it public ; it only 
fecurcd the vaflal, confirmed him againd the delinquencies of the 
immediate or interjeded fuperior ; and this continued to be the cafe 
even after the edablifliment of the regidcrs. The infeftment upon 
the charter a me did not complete, or, in other words, it did not di- 
ved the feller of the immediate fuperiority he had obtained by the 
execution of the precept de^me- The infeftment a me was, however, 
a dep ; it gave a beginning, but no more; the right continued pen- 
dent till the fuperior was pleafed to confirm it ; and, from that mo- 
ment, the intermediate fuperiority vanidied, and the right became 
public. By this it is meant, that the bafe infeftment became void ; 
becaufe, as already obferved, the fame fee could not be held of two 
* different 
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place from the date of the fadne. It is very diflferent with a fafine 
upon a charter a me ; for there the vafTal ads alone ; and» till con- 
^flrmation, the right remains incomplete. A b:ife infeftment, though 
pofterior, would have been preferred to it ; becaufe that infel'imenr, 
with pofleffion, was complete injuo genere. Nothing, then, was left 
to tl>e infeftment a me but the fuperiority of the bafe holding ; nor 
did it acquire even that till confirmed ; and therefore a fecond char- 
ter a me^ firft confirmed, would hav€ cut it oiit even of the fuperio- 
rity. The lafine upon the difponer's own precept followed by pot 
fefFion, natural or civil, fecured the principal point, viz. the dominium 
utile. Safine upon che other precept, to be held of the fuperior, was 
a ftep capable of completion at any time ; and nothing, in the meaa 
time, could be gained by the feller in committing the fraud of grant- 
ing double rights; for a fecond right fird confirmed could only gaia 
the fuperiority of the bafe holding, which was of little value, and 
therefore no objed for fraud. Laftly, the procuratory of refigaa- 
tion might have been ufed at any time during th^ life of the grant- 
er ; or, in confequence of his deceafe, another might be had from 
his reprefentatives. 

Three ads of the will were always by lawyers judged requi* 
fite to the conftitution or tranfmiffion of heritable property : ift, A 
refolution to difpone; ad, An obligation or paction to difpone ; and, 
3dly, A confent that the property may, de jailo^ become the ac- 
quirer's. A refolution may reft with the refolver, and has no efie^. 
An obligation or contrad tranfmits nothing, being only a perfonal 
right ; and, confequenily, it is the difpofition or alienation de prae^ 
ftnti which does the bufinefs. The previous contrail between the 
parties fixed the obligation to difpone. The charters did aSually 
convey ; and the procuratories and precept authorifed the delivery. 
The great difiiculty in the tranfmiffion of land arofe, it will be ob- 
ferved, from the neceffity of the fuperior's confent, and of obtaining 
thofe derivative titles neceffary to give efic<^ to that confent ; and it 

will 
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The commerce of land grew by thefc precautions more commonr^ 
and fuperiors came to do with facility what the law could compel them 
to perform, if unwilling. The fecurity bf purchafefs increafed in pro- 
portion as the public regifters arofe to pcrfedlion ; and a greater con- 
fidence in civil bufinefs naturally took place of the more ancient jea^ 
loufy and apprehendon. In cbrifeqiience of this alteration, the price 
was cither rmmedrately paid, or a feparate bond granted for it. The 
diftinft charters and warrants a me zndde me were fupplred by an obli- 
gation to grant them wheii wanted.- The purchafer had little more to 
do than to pay the price. All the dbligement neceflary in the bufinefs 
fell upon the fide of the feller; and, for that reafon, the old form of 
the contrafl; or covenant could* be of little ufe:' The purchafer had 
nothing to perform, and therefore the recijirocal obligation or contract 
went out of pradice fn common cafes, and' was fucceeded by a fingle 
deed, a deed poll', in which the granter fpeaks by hrmfelf from be- 
ginning to end; This change, however, took place by degrees. For 
fome time, difpofitions were taken perfe^ containing all the terms of 
the fale, with a precept for infeftment to be held of the granter; 
and a feparate procuratory of refiignation was taken, in order to ex- 
pedite the puWic holding. Afterwards the feparate deeds came to 
be totally omitted,, arrdprartife^ conrentedthemfelves with the difpo* 
fition alone, when it contained both procuratory and precept. 

Thus our difpofition, in its prefeht form, grew into pradlice, and. 
fliperfeded almoft every other deed in thetranftniflibn of land pro- 
perty. A precept of fafine, or procuratory of refignatron, feparate^ 
ly, would, no doubr, be fufficient to conftitute or tranfinit heritable 
rights. But, in regard' they did not expreft the caules of granting, 
or diftindlly fpecify the holding, the one was judged to be gratui- 
tous, and the other to infer ward-holding; TKe difpofition diftindlly 
fupplied both. After the introdudlion, however, of iliefe deeds, our 
lawyers talk of them and of charters as fynonimous terms. Ft was 
mentioned before, and we cannot help repeatmg it, that our fyflre- 
matic lawyers talk upon this fubjed in a loofe and inaccurate man- 

nen 
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precept of fafine ; one for infeftmenl a me^ and the other de mc; 
but it fo happened, that difpotitions were taken containing oblige- 
ments to infefi by thefe diftinft manners of holding, but having on- 
ly one precept annexed, relative to neither, and therefore applicable 
to both. Lawyers were of opinion, that the difponee infeft upon 
this precept might afcribe his fafme either to the public or private 
holding, as he pleafed. The practice went on ; and, when the point 
came to be tried *, the Lords found, that the fafine was applicable 
to both infeftments afc and de fe ; and that the fupervening confir- 
mation perfected the fafine a fe from its date. But that, if the in- 
fcftment had been taken exprefbly to hold of the author or his fuc- 
ccflbrs, it would have been otherwife. Afterwards, an infefiment of 
the fame kind was found to continue bafe till confirmation, and that 
then it became public ; fo could not afterwards be made ufc of, or 
confidered as depending upon the granter or author ; and he, from 
the date of the confirmation of the prime fuperior, was liberated 
from the obligation contained in the difpofition to infeft the pur- 
chafer to hold of himfelf t- Upon the next occafion, it was again 
found, that, after confirmation, bafe rights became thereby public, 
and could not be continued bafe by the will of the parties %. 

This judicial conftrudtion of an indefinite infeftment, fo favour- 
able to alienations, and to the fecurity of purchafers, eftablifhed the 
method in pradlice, and for fome time excluded every other form j 
for, as foon as the advantage came to be generally known,. all difpo- 
fitions were made to contain obligements to infeft by double hold^ 
ings, and precepts of fafine, for moft part, in double terms, !• e* ei* 
ther a me or de me. 

So great was the convenience and advantage of thefe indefinite 
infeftments, that fuperiors were negle^ed. Purchafers^ though 
they might have been entered, often omitted to do it. They faved 
the entry money, and thought themfelves fecure. Befides, at the 

period 

♦ 15th July idfio, Birtiop of Edinburgh agalnft Vifcount Kcnmuir. 

t Harcarfc, June L687, BothwclL X 25th July 1699, Oliphant. 
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only remedy^ in thefe cafes, was to find out the heir of the firft dif* 
poner, and to fiie him upon the obligement contained in his prede^ 
celTor's difpoficion, to complete his titles, and to grant a new procu- 
ratory of refignation in terms of the former one. If the fuperior 
agreed to receive this redgnation, and granted a new charter, it rai« 
fed at once the lad vaflfal over the heads of all the interjedled ones, 
evacuated their bafe holdings, and conftituted him fuperior to them4 
The fame fee, however, could not be holden of different fupcriorSr 
The fame vaflal could not hold bafe of the lad difponer^ and, at the 
fame time, hold immediately of the prime fuperior j and therefore the 
middle fuperiorities were thus at once annihilated. This important 
ufe of procuratories of refignation, in fweeping away the rubbiih of 
bafe titles, fuggefted to the Court the remedy provided by the a£fc 
35th Pari, anno 1693, ordaining "that procuratories of refignation 
and precepts of fafine (hould be fufficient warrants for taking infef^ 
ment in favour of the parties, their heirs or aflignees, either before, 
or after the death of the granter and difponees. This ad. Lord 
Stair informs us, was framed and carried in Parliament by the Lords 
of SefTion for the benefit of the public, and proved a very great im« 
provement in the commerce of land property. The expence and 
delay of forcing the heirs of difponees to grant new procuratories or 
precepts, in place of thofe which had fallen by their death, wus fu« 
perfeded. Infeftments might be taken upon precepts of fafine at 
any time ; and the errors committed in the intervening titles might 
be at once redtified by executing the procuratories of refignatioa 
contained in the firft difpofition. >C 

The lame Parliament made another improvement. They decla- 
red all fafines of land propetty preferable according to the date and 
priority of regiftrations, * without refpedl to the diftindion of bafe 

• and public infeftments, or of being clad wit-h pofleffion, or not 

• clad with pofleffion, in all time thereafter *.* This ad moft pro- 
perly deftroyed the old and uncertain diftindion of public and private 

infeftments 

^ Cbap<t 13* anno 1693* 
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tainly does give, a more folic! rule of preference than could be 
by any other method ; and thu'- the whole ideas of our ancient 
fine were changed, though the language of it yet remains unah 
in our ftyles. 

The next deed to be analy!l:(l is juft the reverfe of the fo 
one, a difpofiiion by the fupt aor to the vaflal *. The part 
this deed will be eaflly explained. 



• « I Sir Andrew Fletcher of Aberlady, Bart, fupcrior of the lands and othe 
* perty after deicribedi having received the fum of five hundred pounds Scots 
John Young of Lery, as the price agreed on between us, for the lands hereir 
difponed, whereof he is hereby diicharged, have fold, alienated, and difponed^ 
by thefe prefents, fell, alienate, and difpone, to and in favour of the faid John 
his heirs-male, whom failing, to his heirs and ibcceiTors whatfoever, all an( 
{defcribe the lands) in the fee and property whereof the laid John Lery and his 
faids (land prefently vefted and ieifed, holding the fame in feu of me and my 
as their immediate lawful fuperiors thereof, conform to the charter and titles* c 
fame flowing from me and my predeceflbrs } together with all right, title, in 
claim of right, property, or poiTeffion, petitory or poflcflbry, which I, my pre 
fors or authors, had, have, or can in any ihape claim or pretend to the faid ian< 
any part thereef, in time coming. In the which lands and others before difpoi 
bind and oblige myfelf and my forefaids to infeft and feille the faid John Ler; 
his forefaids by a fingle infeftment allenarly, to be holden of my immediate i 
fuperior of the faid lands, by the fame tenure, and for payment of the fame fa 
and as freely, in all refjpeAs, as I or my forefaids held, or might henceforth hav 
den, the fame ourfelves, and to grant and fubfcribe all deeds or writings that n 
requilite for that purpofe. And, in order that the faid infeftment may witho 
lay be expedited, I hereby conftitute and appoint my lawful an< 

vocable procurators ; committing to them full power and commifllon to refign an 
render, as I hereby, for me and my forefaids, refign, furrender, upgive, overgivi 
deliver, all and haill, &c. in the hands of my immediate lawful fuperiors o 
lands, or in the hands of their commiflioners having power to receive refignati 
their behalf, and to grant new infeftments thereupon, and that in favour and fo 
infeftment of the fame, to be made, given, and granted to the faid John Lex 
his forefaids, heritably and irredeemably, to require a£ls and inftruments upo 
premifes, and, in general, to do every thing requifite and neceflary, or which • 
f ower of procuratory belongs % all which I engage to ratify and confirm : V 
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lading deeds, yet difponers in the obligement to infeft are always 
taken bound, in the old form, to grant all other deeds and wrictngi 
which may be requifite for attaining the purpofes of this obligement. 
This can do no harm in any cafe, and is often neceflfary even in our 
modern fecurities. The obligement to infeft in difpofitions, by ex- 
preffing the nature of the holdings, anfwers to the tenenda of the 
charter ; and, in this cafe, relation is properly made to the duties and 
fervices payable to the fuperior of whom the difponee is henceforth 
to hold. The claufe of warrandice is limited to the fubjedt difpo* 
ned, I. e. the fuperiority or dominium dirciium^ which is evidently 
proper ; fo the warrandice by the vaiFal to the fuperior was limited 
to the dominium utile ; and, indeed, the deed would import no other 
warrandice, whether expreffed or not. In place of an affignmenc to 
the maills and duties, as in the laft difpoiition, this one contains a 
renunciation and difcharge of them. As the vafTal is now acquiring 
the fuperiority, and confequently the right to the maills and duties 
formerly paid to the fuperior, a renunciation or releafe of them (as 
the Englifh fay) is the proper claufe, and not an aflignment. Thefe 
payments are to be extinguifhed, not kept up. The vaflfal is acquiring 
a greater eftate in the land, and therefore is to be freed of all bur* 
den which formerly fubfifted upon the leffer one. Laftly, the pre- 
cept of fafme is exprefs, that the lands are to be holden not ^of the 
granter himfelf, but of his immediate fuperiors. It is therefore a 
precept fingly a me. 

There are no terms ufed in this deed which have not already 
been explained, except the words * Claim of right, property, or 
* poffefSon, petitory or poflfeffory.* The general claufe always add- 
ed to the defcription of lands, of * All right, title, and intereft,*^ are 
the words of the ancient releafe or renunciation ftill kept up. They 
are intended to dived the difponer of all collateral titles, by debt or 
otherwife, Aibfidlng in his perfon, befides the direct and obvious 
right upon which he difpones. A petitory right is a title to demand 
fiamething to be done or fuffcred by another party. It proceeds iip* 

o 
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ty, It only forms an ciTential ftep in it. The ceremony differs no- 
thing from the refignation ad remancntiam^ onlys that in place of re- 
taining the fymbols, the fuperior delivers them to the rcfignatory, 
in token of conveying to him the lands refigned in terms of the vaf- 
fal's deed. The inftrument extended, and regiftered upon a refig- 
nation ad remanentiam^ completely returns the property to the fupe- 
rior ; but an inftrument in favorem is not regiftered, becaufe it is 
only a ftep or neceifary part of the procefs of tranfmiflion. 

The efie^ of this refignation in favorem behoved foon to come 
under the difcuffion of courts of law ; and the queftion was, Whe- 
ther, by the adt itfelf, the vaflal refigning ftood divefted of the pro- 
perty or not ? and confequeijtly, whether the fuperior, after accep- 
ting of the refignation, was or was not obliged to infeft the new vaf- 
fal ? The more ancient conftrudion naturally turned upon the ori- 
ginal idea of a feu, viz. that the real eftate remained in the fuperi- 
or, and that the vaifal had no more than the ufe of it for his fer- 
vices. Accordingly, by the c. 17. of the Leges Burgorum, it was 
provided, * That if any man purely and fimply refigned his lands and 
^ tenements in the hands of the bailies, he thereafter had no power to 
' give pofiefiion or fafine of that land to others, until he fhould be law- 

* fully repofTeflcd of them/ And, by a decifion of the Lords, 1 2th 
December 1562, Innes againft Forbes*, it was found, that * if any 

* perfon refigned his lands in the fuperior's hands for heritable in- 

* feftment, to be given to himfelf or any other ; he is thereby de- 

* nuded of all heritable right thereof, if he that overgave obtain not 

* of new again infeftment and fafine thereof/ This was the plain 
import of the ad of refignation ; but, in every view, the refignation 
was conditional ; and therefore the acceptance by the fuperior was 
held to create a contract or perfonal obligation upon hiip to redeli- 
ver the lands to the new vaifal. It is for that purpofe the refigna- 
tion was made. If, therefore, the fuperior refufed, Craig informs 
us, that it was in his time an eftablifhed pradice for the refignatory 

to 

■ 

^ Balfour, p. 158. 
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to apply to the Court fpr letters of horning againft the fuperior, 
charging him to grant a charter of refignation in terms of the in- 
ftrument. The method (Sir John Nifbet adds) was to prefent a pe- 
tition, and to produce with it the laft charter and fafine granted to 
the vaflal in the lands, together with the inftrument of refignation ; 
which inftrument was held to be fufficient evidepce of the fuperior's 
acceptance and confent. Accordingly, by the terms of the inftru- 
ment, the fupefior not only accepts, in terms of the difponer's re- 
fignation, but he fnftantly redelivers the land, by returning the fym- 
bols to the new vaflal, conform to a charter to be extended for that 
purpofe ; which is juft coming under an obligation to infeft, as in 
a common difpofition, and therefore moft properly afforded compul- 
fitor by horning. Accordingly, fo late as the 22d February 1741, 
the Lords, upon a fummary complaint againft the magiftrates of 
Banff, at the inftance of Lord Braco, ordered them to infeft his 
Lordfhip, as purchafer of a tenement in their burgh, becaufe they 
had accepted a refignation in his favour. The next difficulty was 
not fo eafily fettled, viz. the effedt of the refignation quoad the vaf- 
fal refigner. Notwithftanding the ancient idea and the decifion in 
the year 1562, Craig aflferts, that it never was doubted by our an- 
ceftors, ' That if nothing followed upon the refignation, it was con- 
\fidered to be an imperfedl and invalid a£t ; confequently, the vaf- 

• fal might refign a fecond time in favour of another ; aqd he who 

* obtained the firft fafine would be preferable to the property *.* He 
reafons thus : * When a perfon difpones any thing for the purpofe 

• of its being given to another, if the perfon for whom it is intend- 

* cd refufes the favour, the property (hould remain with its former 

* owner. This is an implied condition in refignation ; and, if it 

* does not take effe£t, nothing is done. According to my opinion, 

• therefore, unlefs the refignatory be invefted with the feu, the pro- 

• perty remains with the vaffal refigning ; but the refignatory cannot 

Vol. IL N n • get 

♦ Page 438. 
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^ get the feu without adual refignation, acceptance, and new inTe* 
^ ftiture. All thefe are therefore to be confidered as one a^, any 
* point of which remaining imperfed, vitiates the whole.' In this 
opinion he was aided by the analogy of church refignations, for 
fuch was the rule in them. If the refignatory did not accept or get 
poifeflion, the benefice remained with the reftgner without a new 
collation. The Judges, however, he tells us, to his great furprife, 
had found the reverfe in the cafe of a citizen of Perth. They pre- 
ferred the fir ft refignation to a fecond one, though twenty years 
had intervened between them ; and fo for fome time the point was 
eftablifhed upon the more ancient primitive ideas. 

This rule continued* In the year 1688 it was found, that the 
firft refignation divefts the refigner ; and, though admitted to be 
aSius imperfeSius^ excludes the firft fafine upon the fecond refigna- 
tion ; becaufe fafine, when taken upon the firft, has a retrofped to 
that refignation. The reafoning of Craig, and the notion better 
eftablifhed of the vaftal's intereft, altered the rule ; and it was deci- 
ded, that a refignation infavorem did not denude the former vaflal *;. 

This was the opinion of Lord Stair ft ^nd all our writers (ince 
have continued in it. The additional reafon aftigned is, that deli- 
very or furrender, unlefs accompanied with an intention of convey- 
ance, can have no effed ; and in refignation there is no habilis caufiu 
tmnsfcrendi. The opinion of lawyers alter with the ftatc of fociety,. 
and too often with the change of men. Few of their notions have 
had the duration of thefe we are talking of. Forms, on the coo^ 
trary, are permanent ; and whatever conftrudlion lawyers put upoa 
them from time to time, they generally fufier little change in fub- 
ftance, but retain the original matter and ftyle. The form ufed ia 
refignation, and the inftrument made out in evidence of it, were- 
clearly devifed upon the fuppofitioa that the property^ or dominium 
utiie^ is, ipfofa6lo\^ returned to the fuperior from whence it origina- 
ted. As the vaflal was infeft by the fymbols of earth and ftone ;. 

* I4tli November 1677, Purves agftinft Stracban.. f Page 4P4.. 
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As the feu was conffituted in the perfon of the firft vaflal by ac-i 
tual pofTeflion, or charter and fafine ; fo charter and fafme are alfo 
requifite to conftitute it de novo in the fecond vaflal. When the 
form of a refignation, therefore, is attended to, it tells us in the 
plained language, that the difponer, or former vaflal, is denuded by 
the refignaiion j that the fee is, ipfofaSlo^ returned to, and vefted in 
the fuperior, who is only pcrfonally bound to grant a charter and 
fafine to the refignatory'; confequently, that the new vaflal does not 
hold the right from the old one, but by a new grant from the real 
feudal proprietor, the fuperior. 

But, as the law conftruds it, we are to view the refignatlon as a 
mete folemnity which refigns nothing; and that, notwithftanding 
the refignation, the property, from the date of the refignatron to the 
infeftment upon the charter, remains in the refigner ; and that there* 
fore a fecond refignation with the firft infeftment, or a bafe right 
followed by fafine, or any other debt or deed of the refigner upon 
which infeftment follows, will be preferable. In (hort, we are to 
underftand, that, whatever appearances may be, the real property re*- 
mains in the vaflal, and not in the fuperior. The dominium utile is 
every thing, and the dominium directum very little; and the practical 
rule thence refulting is, that property depends entirely upon fafine^ 
and its regiftration. The fooner, therefore, this is done, fo much 
the better ; there alone lies fecurity and peace for our employer. In 
the cafe we are confidering, expedition is the very life of the bufi- 
nefs. The difpofition of the fuperiority by the fuperior to the vaflfal 
contains only a precept a me ; and therefore our client has no right 
until his infeftment be confirmed, or his procuratory of refignation 
executed. By the a£t of James V. anno 1540, it was enadled^ 
* That, in the matter of refignation, if the overlords received double 
•^ refignation willingly, they, too, are to be puniflied as the granters of 
^ double rights.* If therefore any purchafer fliould be cut out by a 
prijor infeftment,. granted upon a fecond refignation, his redrefe 

would; 
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This charter is in the old ftyle, full and verbofe. We have there- 
fore preferred it to the fhorter modern form, and generally will fol- 
low 



Leiyi and the heirs-male of his body, whom failing, to his heirs and fucceflTors what« 
ever, heritably and irredeemably, all and haill. &c. Which lands and others above 
defcribed, pertained heritably of before to Sir Andrew Fletcher of Aberlidy, Bart. 
holden by him of us and our noble^predeceiTors, immediate lawful fu\}trioTh thereof; 
and which, with all right, title, and intereft which the faid &ir Andrew Fletcher iiad 
or could pretend thereto, were upon the day of laft, duly and 

lawfully reCgned by Andrew Walker writer in Edinburgh, procurator for the faid 
Sir Andrew Fletcher, for that effe£b fpecially conftituted by virtue of the procurator/ 
of refignation after recited, in our hands as immediate lawful fuperiors thereof, purely 
and (imply by ftaff and bafton, as ufe is^ in favour and for new infeftment of the 
fame, to be made and granted to the faid John Young and his foreiaids, heritably 
and irredeemably, in fuch due and competent form as effeirs ; and that by virtue oi^ 
and conform to the faid procuratory of refignation contained in a difpofition of the 
faid lands and others before defcribed, granted by the faid Sir Andrew Fletcher in 
favour of the faid John Young, and the heirs-male of his-body, whom failing, to his 
heirs and fucceflbrs whatever, of date the day of as authentic 

ioftruments taken thereon, tmder the fubfcription of John Haoulton N. P. at more 
length proports ; to be holden, and for to hold, all and haill the forefaid lands and 
others^ with the pertinents, of us, our heirs, and fucceiTors, immediate lawfiil fupe- 
riors thereof, in fee and heritage for ever, by all the righteous meiths and marches 
thereof, old and divided, as the fame lie in length and breadth, houfes, biggings, &c. 
gcc. (h^re the long daufe was engrojjed) with all and fundry other liberties, advantages, 
profits, eafements, and pertinents thereof, as well not named as named, under and 
above ground, pertaining and belonging, or that may anyways juftly pertain and be« 
long to the faid lands and others any manner of way in time coming, freely, quietly, 
honourably, well, and in peace, without any revocation, contradiction, or obftacle 
whatfomever ; Giving therefor, and paying yearly, the faid John Young and his fore* 
faids, to us and our noble fucceiTors, immediate lawful fuperiors thereof, one pound 
of pepper, at the term of Whiifunday, upon the ground of the faid lands, in name 
of blench farm, if alked allenarly, for all other burden, exa<^ion, queftion, demand, 
or fecular fervic^, which may be in any ihape cxafted or required furth of the fore- 
faid lands and pertinents ; attour we hereby require 

and e\'cry one of you, conjunilly and feverally, our bailies, to the effeft after mention- 
ed fpecially conftituted, that, uix)n Cght hereof, ye pafs to the ground of the forefaid 

lands, and -there give heritable ftatc and fafine, with real, aftual, and corporal poflef- 

< iion. 
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*^ „f the fellK •« the role for the 

As the difpofmoa and P'°""f °Xn„i„„ fo ;, .he origin.! char- 
aifVofuivepartofthecha^r-^'f^ - ;„, ,„a every o*« cir- 
Jof the feu .he rule ""^f .^^ f„p„ior is concerned. 'In he 
cumttance in «hich the ^l^^'t^'^'-X principally to be attended 
. .enovarion of .he feu ^f"^' ."l™! .rtfes recourfe muft be had to 
. o! that if any doubt or ■'■'S';^j; ^'r;uaUtie, of the firft in'ef- 
. ,; original , for all >>>'—- ^o .hefe that foUo. : «" J"" 
. Uture, are prefun«d to b reputed ^^^^^^ ^^^ ^^ 

. being held to be g.ven, '\^^ll\ , rule, that the laft w,li 

. n«„re and meaning; ""•"'''; ^^^.^ This is fo «""•• "•« "f'. 
. of a patty is declaratory of the h .^ ^^^ „.,de 

. ,Hat if the renewed ^'-"•"^''^^ ^ J„ ha« been infcrted by error 
. or head, that difference , prefu ned ^^ ^^^ ^^^ ._, 

. or fubteption ; and tn »' 'f '^/^^^^ fttall appear between the 
. „„ft remain, unlefs a Ipecal agre , ^^^^ „, , 

. Tuperior and vafTal.' Where ^ ^o • ^^ ^^^^ ^^^.^, ., b„, refe- 

-.C^Xio. mentioned f^^!:^:^^ 
„ho are not obliged to »-»'"« »';7„„, .„,Horifed by the firft eonft.- 
i„ charters by progrefs. "'";*';'.„,, e,, i„ a cafe menfoned by 
„r-,on of the right. "?-;"';„ , charter of feu with irrttance. 
Stair, where a fuperior had gt.en a ^^ ^,.^„„,„„, ,he 

Tother claufcs not mentioned m the c ^^^^ ^^^^^^_ 

"" / 7 that the fuperior was obl.ged to g-an ^^^^ 

t: trnT" .tUour - the -^;^;-;:^X- >--■ t 
;:„ ten years in P^f;:,X"rignorance and fimpUcity of the 
circumftance was taken 1 

T"'^- f nro^refs are often granted by the f"P';;';v;"„,„aar.l 

Charters of progrcls are circumftance., or the circ ^ 

without rcfleaion "PO";'- "X^f.rc. the f.perior, (as Ua^ b 
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ferves) adls gratuitoufly, and, in eflfefl, gives his afTidance in the alie- 
nation. The charter, therefore, not only contains no v\arrandice, 
bur, that no harm may be done, it always contains a faving claufe, 
* faving always the right of the granter, and of ail others.' As ihey 
are ncceflary to complete the title of purchafers, it would be impro- 
per to allow the fuperiors to delay the bufinefs, upon pretence of 
rights in their own perfons, or other objeftions; and, therefore, the 
Court always decern them to grant the charter in the mean time, 
even although their own claim may have been rendered litigious, by 
reduOion or declarator. Becaufe, whatever title they may have, or 
whatever may be decreed in the event of their fuits, thefe are al- 
ways rcfervcd by a Jalvo jure cujujlibet et fui ; a claufe borrowed 
from the cautious deeds of the churchmen. A fafme taken upon the 
charter, and duly regiftered, vcfts the fubjedt difponed, whatever it 
i8, in the purchafer. 

The cafe we have been fpeaking of is particular ; it is that of a 
vaflal acquiring the fuperiority ; and this fuperiority does not make 
the vaffal afcend to the Crown ; he ftill holds of a fuperior. Sir 
Andrew Fletcher held the lands of the Duke of Lauderdale; Sir 
Andrew granted them to John Young in feu; and this John Young 
purchafed the fuperiority of Sir Andrew, fo as to hold dire£lly of 
the Duke of Lauderdale. Now, obferve how this defcended. The 
prime fuperiority is in the King. The Duke of Lauderdale held on- 
ly the dominium utile of him; but, when he fold to Sir Andrew 
Fletcher, to be held of himfelf, then, quoad Sir Andrew, the domi^ 
nium direSum was in the Duke, and the utile in Sir Andrew. Next, 
by iiir Andrew's feu to John Young, the fuperiority was in Sir An- 
drew, and the property in John Young : But, by the refignation ex- 
plained, John Young becomes his own fuperior in place of Sir An- 
drew, and held, as he did, of the Duke of Lauderdale. 

When the vaffal fold the property to the fuperior, a refignation 
ad remanentiam efTedted a confolidation in his perfon, and extinguifh- 
cd the fubaltern right. In the prefcnt cafe, the fuperior fells to the 

O o 2. vaffal.. 
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vafTal, but the fuperiority cannot be refigned to the inferior right. 
The original cannot be abforbed in the derivative. The fuperiority 
is the bafis of the fubfeu, and muft remain immoveable. For this 
reafpn, the vaflfal has purchafed \\\g do7fiinium direiium^ and (lands 
iufeft in it like a ftranger. He is therefore both fuperior and vafTal 
to himfelf ; but he is fo by different purchafes, and by feparate pro- 
greffes or titles ; and, therefore, the fuperiority and property will 
remain in him like two diftinft eftates. If they contain diflerent 
defl:inations of heirs, or if different heirs are entitled tofucceed by law, 
the rights will remain feparate, and defcend accordingly*; and, though 
their deftination be the fame, yet a diftin£l: fet of titles muft be com- 
pleted in the perfon of the heir* If, therefore, the proprietor wiihes 
(which is naturally the cafej that the lands, both fuperiority and 
property, ihould go to the fame feries of heirs, and that the inconve- 
nience of different titles, and other dilagreeable circumftances, fliould 
be avoided, the method is, to have the property confolidated in his 
perfon. This can only be done by refignation ad remanentiam ; and 
he cannot aO, in character both of fuperior and vaffal, which, at any 
rate, are inconfiftent. The plain method of obviating this diflSculiy, 
would be to convey the dominium utile to a confident ; who, after 
being infeft, might refign in his own hands ad remanentiam. But 
conveyancers have devifed an eafier method. The proprietor, as 
vaflal, grants a procuratory of refignation for refigning the lands in 
his own hands ad remanentiam; and, upon recording the inftrument, 
the confolidation is held to be complete, and the progreffes are con- 
joined.' The whole defcends to the fame heirs; and one iet of titles 
is ever after fufficient. 

This deed is introduced with a recital of the two rights propofed 
to be conjoined ; and then follows the caufe of granting, which is 
the neceflity or expediency of the confolidation. This is what the 
lawyers term a rational caufe of granting; which, in pradice, will be 
fx)und to be the parent of many deeds. This is the firfl: writ in real 
ji^hts which is prefaced by a narrative of preceding titles ; and, as 
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the gieateft part of modern conveyances are fo concewed, we (hall 
add a few obfervations to what has already been faid upon that fubjed. 
The rule of pradtice, in titles to heritage, is this: Wherever the 
granter's titles are not perfedly complete, and the deed itfelf only a 
ftep in the progrefs to completion, a recital of the preceding fteps is 
requifite, at lead expedient ; becaufe the granter's right of convey- 
ing is founded on, or derived from, thefe previous titles: But, fo 
foon as the progrefs is completed, and the right to the eftate efta- 
bli(hed, the party ads no more upon recitals or narratives, but as 
heritable proprietor. Jt is true, that delivery of the deeds narrated 
would, in law, fupply the want of reciting them; and, therefore, 
thefe recitals are not efTential ; but they are alfo excellent methods 
of illuftrating conveyances, which, in many cafes, would be unintel- 
ligible without them. It muft be confefled, at the fame time, that 
the pradice has of late years been much abuled, and a number of 
deeds, in both kingdoms, fwelled unneceflarily to enormous bulk, 
and their eflfentials buried in clumfy narratives. To apply what has 
been faid to the procuratory under examination : The granter's right 
to the lands is no doubt completed by the two infeftments in his 
perfon, but it remains that thefe two fhould be conlblidated. Now, 
the procuratory is only a ftep in that bufinefs, and, therefore, the 
infeftments, upon which the deed is to ad, are previoufly narrated, 
whereby the whole is rendered plain and intelligible. The recital, 
in our modern deeds, is juft the quaequtdem of the charter placed ia 
the grant. Neither of them are legally requifite ; but they are in 
every cafe very expedient. The principle of this deed is, that the 
fuperiority and property are diftind eftates^ meeting in the perfon of 
the vaffal by feparate or fingular titles. That being once completely 
feparated, they can only be united by refignation; and, as the feu- 
dal law never fuppofed the cafe of a vaflal becoming his own fupe- 
rior, the Scottifh law has invented the fidion of a man doing by 
another what he could not do by himfelf^ and pradice didated the 
form« 

UpoQ 
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Upoa a flight refledion, one might imagine, that the heirs of the 
proprietor alone, and not the public, were concerned in this fpecies 
of refignation, as the infeftments upon the refpedlive purchafes 
of fuperiority and property go upon record, and point to the fame 
perfon : But, in the cafe of entails, this matter of confolidation 
draws after it the deeped confequences both to landholders and their 
creditors ; and, in order to know their fituation with certainty, a 
fecond regiftration is very often requifite. 

Having thus finifl:ied the method of completing the title of the 
purchafer by refignation, we are now to fupppfe that he choofes the 
other mode of confirmation, which is certainly lefs expenfive. No 
more is to be done than to take infeftment upon the precept, to re- 
cord it, and then to get a charter confirming it from the fuperior ; 
whereas refignation requires a ceremony, an inftrument upon that 
ceremony, a charter, and a fafine. The principles of confirmation, 
however, feem to be very different from thofc of refignation. The 
former acknowledges a real eftate to be io the vafiTal, allows him to 
acft as a principal in the*matter of alienation, and referves only a oe* 
gaiive or affirmative voice to the fuperior. This confent is requifite, 
but that confent, perfe^ validates the a^ of the vaflal. In the latter^ 
nothing feems to 'be in his power : He does not a£): in the aliena* 
tion, but gives back the right in his perfon to the fuperior, in order 
that he may difpofe upon it. The gift and the poflfefiioa, the char- 
ter and the fafine, appear to proceed from the fuperior, in the fanne 
manner as if the grant had been from him gratuitous and original *• 

Tbia 

• Cbartir of Confirmation^ 

< To all and fundry to wbofe knowkdge there prefeats fhall oomc-^Clurics Duke 
*- of Lauderdale, &£. has ratified and approved, and, bj thefe prefents, ratifies, ^k 
*- provcf^ and for himfelf, his heirs and fuccefiTorSi perpetually confitms the right and 

* difpofition made and granted by Sir Andrew Fletcher of Abcrlady, to and in favour 

* of John Young of Leryj of date the whereby the faid Sir Andrew 
^ Fletcher fold|. alienatedj and difponed^. to and in favour of the faid John Youiig» and 

• the 
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firn^ation, is to take fafine on the precept ; and, in feveral late dc- 
cifions, it is objeded, that a confirmation was void, as being granted 
before taking of fafine. This was an abfurd objedion. Where the 
deed contains double infeftments, it is right to take infeftment firft ; 
but the purpofe is very different : It is to fecure the purchafer in the 
property of the lands againfl all poflerior debts or deeds of the 
granter. Where the precept, as in the prefent cafe, is a me^ there is 
a kind of impropriety in taking fafine upon a difpofition that is in- 
effedual till confirmed. The warrant fhould regularly be confirm- 
ed before it be executed. It has, however, always been the pradice 
to take the fafine, and then get all confirmed together j but this im*. 
propriety gave occafion for the claufe we are treating of. Craig's 
account of this matter is in thefe words : * Sunt qui apponunt in 
^ confirmatione difpenfationem cum fafina jam data, nam neque 

* charta quae ab uno alteri datur, de Domino tenenda, neque quae 
^ ex ea fequitur fafina, ullius funt roboris, nifi confirmatio acceditt ; 

* quonlam non rite fecifTe videtur, qui ex irrita charta fafinam dat^ 
^ et utraque necefTario confirmanda efl, et in hoc capite difpenfan-^ 

* dum efl cum fafina ab eo data, qui dare ex jure non poterat *.* 

There is feldom or ever a tenendum in charters of confirmation^ 
becaufe it implies the granter to be fuperior ; and the titles confirm- 
ed bear the property to be held of him. The reddendo is likewife 
often omitted, becaufe the purpofe of the deed is not a new grant of 
the feu, but an approbation of the conveyances of it by the lafl vaf- 
fal, in order to complete the right of the purchafer. In the prefent— 
cafe, therefore, the reddendo refers back to the original grants of the 
property ; and a refervation of all other duties and fervices therein- 
contained is added. The current rent is alfo referved, becaufe a- 
charter of confirmation prefumes in law that all duties falling due 
preceding the date have been paid up. 

This charter completes the entry by confirmation, and the pro-^ 
grefs is, 

imo\ 
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poffibic, in order that, upon the failure of one, he might defencT 
himfelf by the other. Many people then chofe, and yet choofe, 
upon taking a charter of refignation, to have all the other deeds and 
conveyances made fince the lad entry with the fuperior confirmed ; 
upon which occafion, the grant is faid to be a charter of refignatioQ 
and confirmation ; and it will be obferved, that obligements to in* 
feft generally bear, that both modes of infeftment may be ufed, * the 
* one without prejudice of the other.' 

The tranfadlions which have hitherto been under confideration> 
are, A purchafe by the fuperior of the property from his vaflfal ; A 
purchafe by the vafFal of the fuperiority from the fuperior ; and we- 
now go on to the next dire(fl occurrence, which is, A purchafe by a 
ftranger from a Crown vaflfal or a freeholder. The premifes of this 
deed need no additional explanation, being precifely the fame with 
the difpofition formerly illuftrated ; but it is neceflTary to attend to 
the obtigement to infeft. This, it will be obferved, is entirely diffe- 
rent from the engagement in the laft conveyance w^e had under our 
confideration, by the fuperior to his vaflfal. ' The difponer is here 
bound to infeft the difponee by double infeftments, and two man- 
ners of holding J one of himfelf, his heirs, and fucceflfors, in free 
blanch, and relieving^him of the duties due to the fuperior; and the 
other from him, of his immediate lawful fuperiors, in the fame 
manner as he held the fame himfelf, and that either by refignation 
or confirmation, or both, the one without' prejtidice to the other. 
This is now the univerfal form of obligements to infeft in the com** 
mon difpofitions of land property. We were at pains to explain 
the reafon of it, which it is unneceflfary here to repeat. As there is 
no real intention to create a fubaltern right, but only to tranfmit the 
property, it is always blanch of the difponer and his heirs; but if, 
contrary to expedation or pradice, the purchafer fliould choofe to 
hold of the difponer, then, befides the precept of fafiae, this claufe 
would oblige him and his heirs to execute proper deeds for that pur- 
pofe. At any rate, the fafine taken on the precept, confidered as 
bafe» is complete in itfelf. 

The 
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The obligement mentions, that it is to be performed at the proper 
expence of the difponee, which is the general pradice. The feller 
pays for, and delivers the difpofition ; but he is not further under- 
flood to have any concern in the expence of entering the difponee 
with the fuperior, or even of infefting him upon the precept, though 
no doubt it may be otherwife agreed. The ancient legal conftrudion 
of this claufe, however, was, that the difponer was bound in the xvhole, 
for which a very early decifion is to be found in Balfour: * Gif any 
"* pcrfon bind and oblige him to obtain another infeftment of land, 

* he oucht and fould do fo upon his own proper expences, except 

• fpecial provifion be made in the contrair j 15th July 1557, Laird 
^ of Coalfton *.' 

Difpofitions generally contain an exception of the fubfifting tacks 
from the claufe of warrandice, with an aflignment of thefe tacks to 
the purchafer. The claufe of warrandice is evidently the proper 
place for introducing the fpecialty of the tacks. The difponer has 
conveyed all right and intereft in the fubjeds, petitory or pofleflbry, 
and warranted the difpofition. Tacks exclude the purchafer from 
the pbflefEon, and tie him down to the receipt of a certain rent ; 
They are ads and deeds of the feller, or his authors, and therefore 
ihould be excepted, if not fpecially, at leaft generally, from the war- 
Tandice^ which excludes every idea of concealment or impofition, 
and proves that the purchafer flood apprifcd of every neceflary cir- 
cumftance relating to it. Indeed, if tacks are even generally men- 
tioned, the buyer will be prefumed to have previoufly informed him- 
fclf of their nature and extent. The aflignment of thefe tacks, on 
the other hand, entitles the purchafer to immediate diligence, in his 
own name, for the future rents. 

The precepts of fafinc annexed to difpofitions are rather abruptly 
introduced; which, however, ought always to be the cafe, in order 
thdt they may be applied either to the bafe or public infeftment, as 

P p a purchafcrs 

• Page 157. 



,rf 



k^.-r 



300 Torms of Voluntary Alienation. 

purchafers may incline. Some precepts, by way of being very full 
and particular, are moft improperly made to begin with thefe^ or fuch 
like words, * And for expeding the faid infeftment by confirmation/ 
This preamble conftitutes a precept a me ; and, therefore, until fuch 
an infeftment fliould be confirmed, the difponee would have no real 
right to the laAiis, and might be cut out by a bafe infeftment on a 
fecond difpofition by the feller. On the contrary, was the precept 
to be prefaced thus, or in equivalent words, * Moreover, that the 
• faid lands may be held of me, and my heir«, as above mentioned;* 
in that cafe, the precept would be fpecifically bafe. The difponer 
would be interjeded fuperior. The confirmation of it by the real 
fuperior could have little or no effed; and no title could be made up 
but by regular refignation, as before mentioned. 

Hitherto we have fuppofed that the fuperior ftood ready to enter 
the vaflal. We formerly heard, that, if he refufed,. there was nQ 
method of compelling him but by the expenfive circuit of adjudica^ 
tion obtained againft the feller, either in implement of an obligation 
to infeft, or for a fiditious debt equivalent to the value. When the 
opioions and the manners of a natron alter, that alteratioa calls for 
a change in the law ; but changes are always judged to be attended 
with dangerous, and often with unforefeen confequences. In place 
of entering upon them at once, they are prefaced by fidions, and 
indiredly introduced; and, when rendered fufficiently familiar in 
pradice, they are diredly eftabliflied by pofitive law. Thus it was 
with the entering of vaflals upon fingular titles : Superiors, fenfible 
that they could be indiredly compelled to receive new vaflals, feldoin 
or ever refufed: The Crown refufed at no time; and the dues on all 
fides were reduced to certain rules* anterior to the alteration made by 
the ftatute anno 1748. The alteration, in fad, had long before taken 
place ; and that ad only fmooihed and (hortened the road. * Where- 

* as (fays the ftatute) the methods of procuring entries by fingular fuc- 

* ceflbrs in lands that are held of fubjed fuperiors, art tedious and 

* expenfive, therefore, it is enaded, that any perfon duly ferved and 
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ftatute, bafe rights have abated little of their frequency. Had our 
ancient law, which banifhed thefe delcending titles from England, 
been (imply revived, our land fecurities would^ by this time, have 
been clear of much intricacy and coufufion, which, from certain con- 
current circumftances, feem to be daily upon the increafe. 

When fuperiors were, by the old adl, anno 1469, laid under the 
neceflity of receiving creditors adjudgers to be their vaflals, the law 
entitled them to the receipt of a year's rent, which was termed entry 
money. They found this new cafuality extremely convenient; and 
vaffals were happy to pay it, vv'ithout the delay and additional ex- 
pence of adjudging. Though the a6t, anno 1748, meant to convert 
into neceflity what had been only choice before, it did not ftrike 
againft the juft and eftabliftied rights of fuperiors. The long and 
quiet pradlice of paying a year's rent for the voluntary admiflion of 
purchafers, or fingular fucceflbrs, had rendered that payment a juft 
right of fuperiority. It arofe when the other feudal incidents wer« 
upon the decline, and it ftill continues in full vigor; for the adi wc 
are talking of provides, that no fuperior fliall be obliged to give obe- 
dience to fuch a charge, uulcfs the legal fees or cafualities be tendered 
to him. 

When a creditor obtained a decree of the fupreme court adjudg- 
ing his debtor's lands to him in payment of his debts, the obliging 
fuperiors to comply with that decree, though not at all confonant to 
feudal forms and ideas, does not abfolutely run counter to them : 
But a horning at the inftance of a vaflal, charging his fuperior to 
accept diredly of a humble and reverend refignatron, under the pe- 
nalty of pcifonal imprifonment, overturns the whole fyftem, and 
throws a Urong ridicule upon its furviving forms. Though we have 
loll fight of the principles, it wiH require a long period to lubftitute 
other forms in ihe place of the old ones. At the fame time, it is 
evident, that the conftrudlion will every day recede farther and far- 
ther from the latter. By the a£t which awards the diligence, the 

fuperior is allowed to fufpend the charge, and to be heard upon his 

objedions. 
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fonal diligence can take effed:. Laftly, the fuperior's obftmacy and! 
evafion may thus difappoint a vaflal from the completion of his titles 
long enough. The adt does not even fay that the difpouee is to have 
the fame remedy as the adjudgers formerly had in thcfe cafesj but, 
from analogy, the fame would no doubt be allowed. *. 

When fuperiors are compelled to enter vaffals, they have, in ge- 
neral, fome particular reafons for refufal ; and therefore, though 
their charters contain a faving claufe, they generally choofe that the 
charters granted fhould alfo bear marks of the compulfion ; and 
confequently, no inferences can at any time be drawn from thefc 
deeds againft theintereft of the fuperior, fuch as that he thereby ra- 
tified, approved, homologated, or gave up any part in which his in- 
tereft was concerned. The charter granted in obedience to a charge 
upon this horning bears that circumftance ingremio ; and fometimcs 
the letters are mentioned in the qtiaequidcm. 

We have dwelt rather long upon the forms of refignatioti- and 
confirmation ; but thefe are the key-ftones of out bufinefs, and, 
once thoroughly underftood, will render the pradicc of conveyan- 
cing eafy and fafe. We fhall difmifs them with a pradical caution 

■ 

to the doers for fuperiors, thai, before they deliver charters of re- 
fignation, containing precepts of fafine, to their vaflals, they ought 
ekher to fee infcftment immediately taken, or infift upon an oblige- 
ment from the purchafer or his doer, that the precept fhall, bonajide^ 
be executed within a time fixed. The reafon is, that the adt of 
Parliament 1693, which continued the force and effedt of procura- 
toiies of refignation and precepts to heirs and aflignees, puts it in 
tl^e power of the rcceiv<?r of the charter to aflign it to another ; and 
then it may ferve three or four purchafers, each of whom otherwife 
behoved to have entered with the fuperior. There are other me- 
thods pradlfed by fome writers to reach the fame effefl, viz, to 
make it a condition in the charter, or to exclude aflignees in the 
precej)t ; 01 otherwife to fill up a particular bailie in the blank. As 
10 the fiiit of thefc methods, a charter in fuch terms fhould never be 

accepted 
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If gal import of the piccuratories and precepts, it was plainly mcaiv^ 
venient and dangerous, in pradtice, to delay the execution of thenu 
It behoved infefftnent to be taken ; and the moment that was done,, 
the deed remained no longer perfonal^ and became incapable o£ 
transference by afOgnment. 

The a<a 1693, fo often referred to, points at the miftake of the 
common law,^ * albeit they be granted in remfuam^ and wholly in 
* favour of the receivers ;* and it declares, that the procuratories and 
precepts fhali be fufficient warrants for fafine, not only to the par- 
ties, but to their heirs, aflignees, and fucceflbrs, having right to them 
by difpofitions and aflignations. This ilatute is a model for neatnefs* 
and propriety of cxprefTion; it contains not an idle word; and in effica- 
cy it proved no lefs excellent: Difpofitions from that time, with their 
procuratories and precepts, have been capable of being retained, 
tranfmitted from hand to hand, and completed at any time fuiting 
the convenience of parties: Add to this, the great advantage, for- 
merly mentioned, pf retaining procuratories of refignation in full 
force, fo as any diftant purchafer, acquiring right by progrefs, may, 
by means of one of thofe, fweep away the intermediate bafe rights, 
by acquiring at once the fuperiorily of all of them. 

This great improvement,^ however, has not taken place wiihout 
fome inconvenience; which, indeed, is entirely owing to parties them- 
felves, and not to the law. What we principally mean, is the great 
negledl of completing difpofitions, and fuflfering them to lie over too 
long in a perfonal ftate ; a negle(fl which has been fatal to the in- 
terefts of many individuals. Suppofing, now, that a man has made 
a purchafe, and received a difpofition from the laft propiietor, who 
flood duly infeft, and that this difpofition contains procuratory and 
precept, what is the precife right thereby carried to him ? This point 
was minutely examined in treating of the original charter. We have 
only now to call to remembrance, that fuch a difpofition carries no 
more than the^wj ad rem. The words of the difpofition indicate not 
only the confent of the difponer in the flrongeft terms, but alfo his 

Immediate 
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attd ajjignees nvhaUver. In a cafe, Carnegy againft Cranbun, 5th 
February 1663, it was pled, that, when a difpofition or charter hap- 
pened to be granted to heirs or aflignees, not only was the right aC- 
fignable, but the granter flood obliged to infeft one affignee after 
another ; or, at leaft, that the vaflal, upon this claufe, might infeft 
any perfon he pleafed without hazard of recognition. It was an- 
fwered, that the word ojftgnee^ in difpofitions, carried no fuch mean^- 
ing : That> before infefiment, they might, in confequence of that 
fpeciality, be affigned ; but infeftmcnt once given, the obligement 
is performed on the part of the granter, who is not thereafter bound 
to infeft, or the fuperior to receive any other aflignee. Therefore 
Stair tells us, ' That though, in difpofitions, lands are fometimes 
• difponed to heirs and aflignees, yet aflignees ufe not to be refpec- 
^ ted in charters** Even in the cafe of wardvaflals, this deftination 
to aflignees did not favc from recognition, if, after infeftment, the 
vaflTal put any other perfon in the right of his lands, except the heir 
apparent. This went beyond the opinion even of Craig, whofe feu- 
dal ideas were fufficiently ftrift j but fo the Judges determined, not 
only in the cafe of Lady Carnegy, above recited, but alfo fo late as 
•January 1696, Lord Carnwath, reported by Fountainhall. 

It was next determined, that difpofitions and heritable rights were 
aflignable prior to infeftment being taken upon them, though grant* 
ed to the purchafer and his heirs. The general deflination is to 
heirs and fucceflfors ; and it came to be univerfally held, that all 
fnch rights, while they remain perfonal, are tranfmiflible by afligna* 
tlon ; and that fuperiors were obliged to receive the aflignee of the 
original acquirer. But, though this point was at laft fo eftabliflied, 
it proved of no great ufe in pradice, becaufe procurator ies of refig- 
nation, and precepts of fafine, were held by the law in the light 
of mandates perfonal, and revocable at pleafure; confequently^ 
upon the death of either the granter or receiver, they fell to the 
ground, and occafioned a deal of unneceflary trouble and expence, 
in obliging the heirs of the granter to renew them* Such being the 
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feparate from tlie fpecial deed of his author. Thefe feparate nghtB^ 
or claims, were formerly more numerous, when the feudal cafuali^ 
ties and forfeitures remained in vigor. ' Now, he that difpones a 

* property (fays Lord Stair) does tacitly and virtually convey every 

* lefler right, though no mention be made of them, according to the 

* rule in law, qtiod majori inefi minus ; and for this fame reafon dif- 
poners add to the fpecial fubjedt the general words, * all right, title, 

* intcreft, &c. which they either have, or may thenceforth acquire.* 
Thefe woids,.of themfelve^, are a fufficient general difpofuion or af- 
iignation. 

Another rule in law gives the fecond reafon for following this 
Ayle : * Jus fuperveniens audori accrefcit fucceffori j* fo that though 
a difponer be not infeft at the time, if he chance to be infeft at any 
after period, that infeftment accrefces, and by a retroadive virtue ren- 
ders his deeds equally effedual as if he had been infeft at the tim^: 
Hence fcveral good confequences, and none bad, follow from the 
improprieties in ftyle before noticed. 

Conveyancers feem to have wiQied to make as few differences as 
they could between difpofitions upon perfonal, and thofe upon real 
rights, efpecially in cales where abfolute warrandice is talcen from 
the difponers. If, therefore, we are to make a choice between thefe 
two forms, it is the circumftance of warrandice which would deter- 
mine it. Where a perfon is getting no additional price, or other advan 
tage, by the tranfadion, but is only ferving minifterially to tranfmi 
the perfonal right to another, the deed fliould bear warrandice fronr 



proper fad: and deed only, and may be executed in the firft form 
which has more of the aifignation than the difpofuion in it. Bur^ 
if the cafe is otherwife, and the purchafer be confequently entitled 
to abfolute warrandice, the fecond form may be followed, which 
contains more of the difpofuion than the affignation. Upon this it 
is further neceffary to obferve, that although abfolute warrandice, in 
conveyances to debts, ufually import no more than that the debt is 
juft J yet, in conveyances to incomplete real rights, it is the fame as 

if 
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mon debts arc preferable, not according to iheir datea, but according 
to the inlimalion of them. This rule of law is nor fi.nnded upon 
the rcafon of the thing, biit upon public expediency ; for there can 
be tio doubt, that the will of proprietors is ruHiwienrly indicated and 
proved by afllgnments, and that acts of will alone are what reaily 
transfer property of all kinds. But then, to prevent fraud and con- 
cealment in the affairs of civil bufinefs, which experience fliowed 
were capable of being multiplied by fecrct tranlnjirtion of property, 
intimation was made neceflary to the completion of alfignments of 
moveable debts ; and therefore a fecond aflignment, with the firft 
intimation, is preferable to the firft aflignment wiih tlie laft intima- 
tion. It follows, then, that the property remains with the cedent 
till intimation. In thefe cafes, there is a debtor, to whom intima- 
tion may be made ; or there are moveables, whereof poffeflion may 
be taken ; but, in aflignments of perfonal rights to lands, there is 
no debtor, and the lands are immoveable. How then is fuch ah 
aflignation to be intimated ? If, in fad, the thing cannot be done, 
then perfonal rights to lands are preferable according to their dates j 
or, in other words, an aflignment to a difpofition completely denudes 
the granter. The firft time this queftion came before the Court, 
was upon the 20th June 1676, in the cafe of Brown againft Smith; 
and the Lords found, that * an aflignment to an incomplete real 

• right had no effedi againft a Angular fuccefl^or completing his right 

* by infeftment.* The Court, however, upon the next occafion, al- 
tered their opinion, and found, that an aflignment to a perfonal dif-- 
pbfition denuded the difponer to all intents and purpofes *. 

In a competition between an aflignee to a perfonal difpofition, 
and an adjudger whofe right flood completed by infeftment, they 
found, * That the common author having only a perfonal right, the 

* difpofition fully denuded him, without neceflity of intimation ; fo 

• that the fubjedt could not thereafter be adjudged from him.' Thia 
was a very erroneous decifion j it introduced a rule of preference 

in 

* January 5. 1699. 
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in real rights, independent of infeftment, and rendered the tranfmif- 
lion of them lefs ceremonious than common moveables. It deftroy- 
ed the fecurity arifing from the records in one of the moft ordinary 
cafes ; for no man would pur chafe from another poffefling upon a 
perfonal right, becaufe it was impoffible to know whether it had or 
had not been alienated by another deed of the fame kind. 

Under this great defedt the commerce of land continued till the 
2ift June .1739* when a competition occurred betweep Garihfhore, 
an adjudger from, and Bell, an aflignee of Chatto, a proprietor, not 
infeft. The adjudger had obtained himfelf infeft by charter from 
the fuperior, which Bell alledged was void, becaufe Chatto flood di- 
vefted, by the affignment in his favours, before the date of the ad- 
judication. The adjudger, on the other hand, infifted that the com- 
mon author's difpofuion gave him a power of completing it by fa- 
fine when he pleafed ; and that this power was carried by his adju- 
dication into execution by infeftment from the fuperior, which had 
the fame effedt as if it had proceeded upon Chatto, the common au- 
thor's rpfignation, and therefore put an end at once to all interme* 
diate perfonal rights : That he, the adjudger, being now in the fee^ 
liable to all the cafualities, mud alfo be entitled to the rents and pro- 
fits, the radical right being now transferred into the perfon of the 
adjudger by another infeftment ; confequently, though Bell, the af- 
fignee of Chatto, was now to complete his title, it could veft no- 
thing in him. This reafoning was folid, both upon feudal princi^- 
pies and expediency ; and the Lords, after mature deliberation, pre?* 
ferred the adjudger. 

T^ic old rule therefore revived, and confequently the cedent of a 
perfonal right to lands is not completely divefled by that affign^ 
xnent ; for he may grant a fecond one, or his right may be carried 
from him by adjudication, which is an involuntary or judicial af- 
fignment ; and, if infeftment happen to be taken upon either of 
thefc fecond transferences, the firft conveyance will be cut out.. 
The general rules now eftablifhed, therefore, are, that affignments 

R r 2 to> 
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rights, merely perfonal, are complete in themfelves, quoad maills and 
duties ; and, therefore, though the pofterior right by infeftment, 
fhould ultimately carry the property, it was pled in a cafe *, that the 
firft difpofition ihould at lead carry the maills and duties falling due 
.between its own date, and the infeftment which completed the fe- 
cond one. It was anfwered, that, if the competition had taken place 
while both deeds remained perfonal, the firft in date would have been 
preferred ; but it is infeftment alone which determines the property 
of land i and the rents muft follow the fubjed. The Court decided 
accordingly. 

One circumftance more, and we have done with the account of 
thefe perfonal rights. It is this, that affignees in general neither are, 
or ought to bcj in a better fituation than their cedents. It is the ce- 
dent's right which they acquire ; and, therefore, fuch rights muft 
tranfmit under the fame burdens and qualifications they were liable 
to in the perfon of the cedent: But, in affignraents of land rights, 
this would be inconvenient, and hurtful to the general fecurity of 
purchafers; and the moment that infeftment follows, the property 
transfers from the perfon laft infeft to the laft acquirer, clear of all 
debts or deeds of the intermediate holder of perfonal rights. Suppofe, 
however, an inhibition to be executed againft the intermediate aflig^ 
nee upon any of thefe debts or deeds, then, as that diligence goes 
upon record, it will afford an adion to the ufer, and, fo far as he is 
concerned, ftrike againft the fale. 

The pradical rules deducible from thefe premifles, and which it is 
our province to obferve, are, \mo^ When our employer makes a pur- 
chafe from a pofleflbr not infeft, and gets poffeflion of the difpofition 
from the proprietor laft infeft, no time ftiould be loft in taking in- 
feftment upon the precept of fafine, and putting the fafine upon re- 
cord. The. only exception to this rule is, in the cafe where the pur- 
chafer means immediately to difpofe of the property. A transference 
of the perfonal right faves the expence of infeftment, and fometime/ 

c 

* Falconer, Deccniber 9. 1747^ 
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of an entry with the fupcrior. Bur, if there is any doubt of the cir- 
cumftances of the difponer, thele expences are not to be regarded- 
2d0y If the difponer's titles are not at hand, or to be got, and though 
we are informed that his title is only perfonal, the dilpofition (hould 
be drawn in the ordinary form, with procuratory and precept ; with 
an ample conveyance to the writs and titles, particularly to all unexe- 
cuted procuratories and precepts contained in them; and infeftment 
fliould be taken, quamprimum^ upon the precept, and the aflignment 
of the mails and duties intimated to the tenants, either by inftrument 
or adion, 3//^?, If we find, upon getting the progrefs into cuftody, 
that the difponer's title was only perfonal, then he ought immediate- 
ly 10 be infeft upon the difpofition which had been granted in his 
own favour, which will, ipJofa^Oy validate the infeftment taken in 

ft 

favour of our client, /^to^ Thefe will be bafe infeftments ; and 
therefore, if convenient, a charter of refignation {hould be got from 
the fuperior, containing a confirmation of all the titles executed fincc 
the laft entry, which will render the progrefs complete. 

To conclude this fubjed, it only remains to add a fimple obferva- 
tion upon infeftments taken by affignees. ♦The ad, anno 1693, or- 
dains, that the inftruments of refignation. and precepts of fafine, ta- 
ken after the death of the graniers of the procuratories or precepts, 
fhall exprefs the titles of thoie in whofc favour they are executed; 
• and that the fame be deduced therem;' otherways to be null and 
void. Hence it might be inferred, that, in the lifetime of the 
granters of thefe procuratories and precepts, the titles need not be de- 
duced ; but, in pradice, we obferve no difference ; although a fliorter, 
or lefs anxious dedudion, would no doubt ferve in the firft cafe, ra- 
ther than in the laft, as a negled would there create a ftatutary nul- 
lity. 
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THIS fubjed); 18 the moft complicated, and, confequentfy, tbe 
moft difficult branch of our municipal laws, both in theoiy 
and pradice; which is the unavoidable confequence of that univcrikL 
endeavour which has been exerted to render land property fubier* 
vient to the wants, the neceflities, and diverfified circumftancea or 
individuals in fociety ; of fplitting, in idea, what is naturally indr- 
vifible; and forcing into commerce the moft immoveable of things^ 
^ For this purpofe (Lord Kaimes well obferves *) a privilege has^ 
^ been beftowed upon la^id-property, not only of being tran^erred 
^ from hand to hand whole and entire, but of being fplit into parts^ 
^ and dillributed among many*' — * Land (continues he) is the great 
^ objed of commerce; and it is ufeful, not only by its produdl, but 
^ by affording the higheft fecurity that can be given for payment of 

* debt. Thus the property of land is fplit betwixt the fuperior and 
^ vaflfal, betwixt the debtor and creditor, and betwixt one having a 

* perpetual, and one having a temporary right/ 

We have already confidered the divifion between the fuperior and 
vaflal, and alfo how it is transferred whole and entire from one man 
to another: We are now to inquire in what manner, and by what 
means, the nicer, and lefs natural, divifion has taken place between 
the debtor and creditor; between one having a perpetual, and arw 
ether a temporary right*. 

We 

• Trafl5, pii 145> 
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"We went formerly very minutely into the hiftory of the intcreft 
of money ; of the different prohibitions and inftrudlions which have 
been made againft it by the feveral nations, antient and modern, 
whofc manners have a relation to our own; and we have examined 
the many fubtle diftinSions made ufe of by the European clergy, to 
evade and get the better of the feveral regulations againft ufury 
which they themfelves made. Among the reft, it will be remem- 
bered, that a diftindtion was made in the cafe of a loan given, which 
occafioned a lucrum cejjans^ or damnum emergens^ to the lender ; that 
is, if the lender fold land, or other property which brought him a 
profit, in order to accommodate the preffing wants of the borrower, 
the moft rigid canonifts allowed an intereft to be taken, in order to 
balance the lucrum cejfans. The church alfo allowed a perfon to re- 
ceive the pofleffion of land, to be kept until his wife's portion ftiould 
be paid, *' ad fuftinenda onera matrimonii.' Fathers who had land, 
but no ready money, provided their younger children by giving 
them avportioa of it in pofteflion till they (hould be paid of their pa- 
trimony; or, which often happened, when a man in the fame cir- 
cumftances wanted to give a certain fum to the church, without be* 
ing pofFeOTed of the cafh, and with an intention to make fale of his 
lat>d, he followed the fame method. Thefe were properly pledges 
of land; and, becaufe the profit belonged to the poffeffor, without 
going todiminifti the principal, they were termed dead pledges^ mortua 
njadua^ and mortgage, Tranfadions of this kind were even permit- 
ted by the canon law, in fome of the cafes before noticed ; and the 
cxprefs right of accepting of mortgages upon land was granted to. 
churches and abbeys, by the Popes, in the eleventh and twelfth cen- 
turies. The fame privilege was extended by the cuftoms of parti- 
cular places CO the dilpolal of the money of minors; and the mort- 
gage became a general and known fecurity for debt. In form, they 
refembled the Roman antechrefts; which, with them, was an allowed 
title to poflefs land until repayment of a fum lent, without regarding 
the intermediate produce of the Jands^ 
Vol, II. S f Since 
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Since liands themfelved might, without doubt, be purchafed^ witfi' 
money, fo any right afieding them, or their produce, might alfo be 
bought in the fame manner. When, therefore, upon account of the 
law, and the general prejudice, a man could not direAly lend out his 
money for a (lipulated intereft, he purchafed from the land-holder a 
rent, or a part of his incomcj at a certain price; This rent was ei* 
ther the original ground rent, the property of the lord, or it was- 
conftituted or charged upon the land by the proprietor. Thefe were 
attended with different degrees of fecurity, and different in other 
confequences, which come now to be explained^ 

The original rent, the property of the lord, in Normindy, was 
termed rentts feignoriac ; and in England (upon whom the feudal 
cuftoms of the former country were impofed) rent fervices ; all rents, 
alfo, due by foccage, i. e. feu holders, or by military tenure, com^ 
muted into ^«^^^ certain. With us, taxt ivard.vrcrc rent ferwces ^ 
and might be levied by diftrelTing the tenants, or, as we fay, by 
poinding the grounds This privilege,, peculiar to real debts, mud be 
properly underftood before going further. In the early ftages of the 
feudal law, the right of the vaffal was very precarious. It was for* 
feited upon a variety of faults, of omiffions, as well as commiifions; 
many of which, to uS) feem (light, but in thofe days ftruck with much 
more force. The lord, upon thefe occafions, entered upon the pre* 
jfnifes without ceremony, and ejeded his vaffal, which did not appear 
to be a wrong in point of juftice, or an impropriety in point of form; 
becaufe the poffeflion had, perhaps, recently been bellowed by him^ 
and fo- might the more eafily be refumed. Even after feus degcne-^ 
rated by the fubftitution of money, in place of fervicesj the condi-* 
tions impofed appear to us extremely fevere. * Si convenerit (fays 
Craig) ut certus annuus reditus domino folvatur, in quo fi peccatum 
^ fueric per annum diem et menfem, dominus fua audoritate fun<- 
^ dum ingredi poteft; nam haec conditio negledta vaffallum poffefr 
* fione feudi privat, omnique jure quod in eo habet, et feudura, do* 
^ mino aperit** 

Coatinued 
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fancier^ or ground rent. Hence, too, the Englifli rent charge% wHrcli'. 
wa^, and dill ist a common afTurance of annuities. 

The very fame fpecies of deed was praftifed of old in Scotland, of 
which there are a variety of the orrginals ftill remaining. Lord 
Kaimes has publifhed two of them in his Appendix to the Law 
Trads, one in the year 13^3, and the other in the year 141 7. In 
thofe deeds, there is no oblijgement to infeft, no alteration of the pro^ 
perty, but an acknowledgement of the price, and a confent that the 
lands of the granter Ihould be diftrefled, in the fame manner as they 

could be by the proprietor hiinfelf* This fecurity entirely vanKhed 
out of oiir praillice, and gave plkce to annuities by infeftment: Thcfe 
yielded to annualrent rights : Next came the heritable bond : And; 
laft of all, the infeftment in fecurity. We fhall trace theprogrefi 
and principles of each in their natural order. 

* It will be a hard tafk (fays Lord Kaimes *) to juftify our fore* 
fathers for deferting the eflablifhed form of a rent charge, and for 
fubftituting in place of it an infeftment of annualrent ; than which 
nothing, in my apprehenfibn, can be more abfurd. For here a man, 
who hath no other intention but to obtain a real fecurity for his 
money, is transferred, by a fort of Bocus pocus trick, into a fervant 
or vaffal, either of the debtor or his debtor's fuperior. It is im- 
poflible to conceive any form left confident with the nature and 
fubdance of the deed to which it relatai, than an infeftment of an- 
nualrent. The wonder is, how it ever came to be introduced, in 
oppofition to the more perfect form of a rent charge. I can dif* 
cover no other cauft but one, which hath an arbitrary fway in 
law, as well as in more trivial matters; and that is, the prevalency 
of fadiion^ or opinion. We had long been accudbmed to the feu- 
dal law, and to condder a feudal tenure as the t)n1y complete title 
to land.' 

The introdudion of the infeftment of annualrent in place of the 
rent charge may be thus accountedTor : Before the datute quia e?7jp*^ 

♦ Page 162.. 
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agreed Upon between the clergy and tlie magiftratesof EdiQljurgb^ 
for themfelves and the other boroughs, and all others having interefty 
which were ratified in parliament in September 1551. This is the 
only occafion in which thefe different renters are mentioned in out 
flatute law. Skene thus defines the feveral rights mentioned in this 
adi : * Ground annual h eftcemed to be, when the ground and pro- 

* perty of any land, bigged or unbigged, is difponed and annailled 

* for an annual to be paid to the annailler thereof, or to one other 

* perfon, fic as ony chaplain or piieft. Tqp annual is ane certain 

* duty givean and difponed furth of ony bigged tenement or land, of 
^ the whilk tenement the property remains with the difponer, and 

* he is only obliged to pay the faid annual, l^cu annual is either 
-^ when the feu mail or duty is difponed, as an yearly annual, or 
** when the land or tenement is fet in feu farm heritably, for an ccr- 

* tain annual to be paid nomine feudi firmu^ 

The articles agreed and engroffed in the a A of Parliament mark a 
circumftance importing the explanation of thefe rents not mention^ 
ed by Skene. In repairing the tenements, the proprietors arc to 
fuffer a reduftion in this proportion, viz. the ground annual, one 
fixih, the top annual, a fifth, and the feu annual, a fourths This 
proves that the fame tenements were affe£ted by all ihefe at onc^« 
The ground annual being radical, is therefore to lofe leaft ; the top 
annual being afterwards charged upon as built property, was to fuf- 
fer more ; and the feu being the price of, or real rent of the whole, 
being mod benefited, was juftly to lofe mod of all. * Puto (fays 

* Craig) banc trimembram annui reditus divifionem ab Anglis ut et 

* multa alia in noftros mores -et ufus irripfiffe V The divifion is 
exadly that of the Englifli ; the rent fervice, the rent feck, and the 
rent charge ; but it did not creep into our cuftoms ; it was our ori- 
ginal pradice, and rather ftole out of it ; a circumftance which Craig 
never properly enquired into. ' That (proceeds he) I may accom- 

* modate their divifion to our's, I take the ground annual to be theii 



* ren 
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It is plain, that both the Engli£h and we have had all our dtviHons 
of rents from the French. ^tv\l feigncuriel is, with them, the duties 
and fervices due to the chief lord or fuperior. Rent fonder is the 
rent due to the proprietor. * There are two ways (fay the French 
•'lawyers) to create a real rent.; one, when the proprietor alienates 

• his land, refcrving a rent to himfelf ; the other, when he di redly 

• charges the land with a rent.* This is exadly the rent by refer- 
vation, -and-the rent charge by deed. . When a fecond rent is impo- 
fed upon land by the vafTal, fuperior to what he himfelf pays, it i&. 
termed rent arrier fonder^ anfwering precifely to our fubaltern or 
fixcrefqe feu- duties. 

•Let us now return to our ancient annuity and infeftment. It is 
certain, that, in the earlieft periods of the feudal law, incorporeal 
rights came to be granted as feparate feus or eftates. Hence Craig's 
definition of a feu, ^ Rei immobilis aut aequipollentis conceflio *.' 
The words out aequipoUentis (fays he) are added to include * VedJi^ 
^ galia, jurifdidiones, annjios provenius, et cuftodia caftrorum, &c. 

• i^am et haec inter immobiles enumerantur, et ex iis frudus colligi 

• poflunt, licet -non fint res fed jura tantum incorporalia.' The Eng- 
lifli have accordingly retained the original feudal idea, that every 
j-ight afFeding land, the moft extenfive and the moft limited, is an 
eftate in that land. A fee-fimple, a fee- tail, a liferent, a rent- 
charge, a leafe for life, pafs all equally under the denomination of 
ejiate. AH rights in land, corporeal or equipollent to it, were con- 
ceived to be diftind^ eftates. Afterwards our lawyers, imbued with 
the ideas of the Roman law, adopted the diftindion of that jurif- 
prudence, and dropped the feudal one. 

if we conftantly keep in our remembrance the ecclefiaftical pre- 
judices with which our predeceffors, in conveyancing, during a lortg 
period^ had to ftruggle, they will throw light upon every part of 
their coadud. The purchafe of annualrent being confidered as the 
purchafe of land^ u e. an abfolute eftate or feu eftabliflied by the 

fame 

• Page 56. 



3 JO Forms. o/Tohtaarjr 

The Romans had, in their pradtce, two known fecurities Cat 
debt, the anticbrejis and hypothcca^ both borroyired from the Greeks^ 
without change even of the title. The ontichrejii imported an ac- 
tual ceflian of the property and the fruits for payment of the 
intereft of a (um borrowed. Both the Greeks^ and the Romana^ 
af^er them, diAinguifhed the advantages of real fecurity in place 
of perfonal ; of trufting to the thing, and not to the man. Tb* 
render perlbnal fecurity better, it was doubled by demand of cau- 
tioners ^ but many chofe, in place of cautioners, to take a pledge 
of fome valuable moveable, the delivery of which rendered the 
fecurity upon it real. The delivery of an immoveable was con- 
ventional, eftablifhed by either of the methods of anticbrejis or i&f- 
potbeca* By the firft, the creditor was introduced into adiial pof^ 
feffion ; by the other, the borrower, without divefting himfelf of the 
pofleffioni obliged or burdened his property with the debt* Hence 
the maxim, * Plus cautionis eft i& re^ quam in perfona** Befides^ 
thefe methods* feigned or fimul'ate fales were alfo known among the- 
Romans for fecurity of debt. The creditor pofleflbd in the charac^ 
ter of a purchafer till the debt, wss paid^ and then rcinftated the 
borrower in his right* 

The word wad^ a pledge, is derived by Skene and others from^ 
the Saxon ivedd^ and fett^ an EngHfh word, for placing, appointing-, 
or fetting apart. Hence it came to fignify any temporary right of 
lands, a leafe being by us commonly termed a fttt. Our ancient 
law of wadfet remains in the 5th chap, of the ^d: book of the Re^ 
giam Majeftatem, to- which we beg leave to refer. Though this 
old law difcharged the dead wad, it is plain that it had been in prac^ 
tice ; and the produce was meant to go in place of the annualrents» 
The deed, it feems, was filent as to thefe, and no part of the padion 
refpeded them. Padions were made,, in general, in the King's 
courts i but patties were not allowed to make dead fetts, otherwife 
it wouJd have imported an approbation of the practice. Lands alfo 

weca 
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\ and yet the dedfions of our* Judges have often proceeded is^ 
on the reverfe idea. Mr Erfkine juftly obferves, ^That though ik 

* reverfion, adjeded to a proper fale of lands, ought not perhaps td 

* be Aretched beyond the words exprefled in it, becaofe it - tenda to^ 

* weaken or fufpend the right of property, which the purchafer has 
' acquired for a valuable confideration ; yet iu wadfets^. where the 
^'value of the hnda feldom fails greatly to exceed the amount of the v 
^ debt for which they (land impignorated, a right of redemptioa^ 

* ought to receive the moft liberal interpretation^ becaufe the favour 
^ lies altogether with the reverfer ; and hence the aSlto pigncraMtas^ 
^ of the Romans for making a pledge effiedual, waa deemed uk a^Oor 
^ bonac fidti^ Whatever exceptions the Court judged proper to- 
make from the general rule> conveyancers adhered to it clofer 
and clofer. In the ancient form of the reverfion we are confider^ 
ing, the time, place^ and manner of redeeming are fet down witb. 
fome anxiety ; b\i|t this aioxiety increafes with years, and reache»^ 
our owa times, Ouc prodece^Ibiis ia profefEon carefully fvamecL 
their deeds to bear the ftri£left ferutiny of the law at the time*. The- 
judges of the law might relax, except,, or fbften^ as they pleafed ;. 
hut conveyancers were right, and ever will be right, nev^r to truft 
to irtter-pretaiion, inference, or opinion,, what may be exprefsly pro** 
vided for in their works. This we Oiall fee particularly exemplified^ 
in the cafe of reverfions. 

To return to our old wad fet. The rev^rfibn is followed by a de- 
claraticD^ that the produce of the lands is not to be applied to exs^ 
tindion of the principal fum borrowed; which illuftrates the rules> 
of the Regiam Majeftatem formerly alluded to. The law, it feems> 
as a check to the deed, had afterwards prefumed the produce to be- 
imputable to fuch extinftion, unlefs the contrary paSion was ex-^ 
preffed, thereby forcing the parties into a plain declaration of their 
iniention \^ but for this another evafion had been contrived. The 
produce was not faid to be given to anfwer the intereft of the 
money, but upon fome other feparate account^ Here it is * pro 

*^ iuia 
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tjbis kintl, the reverfer puts himfelf; la a fituation dUagreeable audi 
dangerous. To fupply this palpable incoDvenience, a deed was dc« 
vifed, and entitled a letter ofrcgrefs When a loan was negotiated 
bj wa/ of wadfet, and the lender refufed to hold the lands bafe, the 
borrower made a previous agreement with his fuperior^ that he 
ihould, in the firfl place, receive the wadietter as his immediate va(^ 
fal i and, upon redemption, that he, the borrower, fhould be once 
more received and reinftated in his property. Superiors often found 
it to be their intereft to enter into thefe agreements, and for that 
purpofe granted them letters of regrefs. 

It is unneceflary to go into tbe old form of the regrefs* We fhall 
lirft trace the improvements and alterations of wadfet rights up to 
their perfediioh, and then the ftyle will create very little difficulty. 

The very fiift variation difcoverable in the matter of wadfets ap« 
pears from an a£t of James II. 1449, ^* '9* declaring that tacks of 
wadfet lands, within the real value, fhould be null after redemption, 
unlefs they were nearly adequate to the rent of the property. This 
was an ufurious device to take advantage of debtors, even after their 
oeceflicies were at an end; and, therefore, the law introduced the 
exception to the ad^ fecuring ordinary tacks againft lingular fuccef^ 
fors. It was certainly right to fupport the one, and to annul the 
other. Mackenzie tells us, * that it was fuppofed to be in defuetude 
* till revived in the year 1666;* which accounts for feveral decifions 
refpeding fuch tacks, to be found in Balfour, where they feem to 
have pafled without c^uarrel. When the law was revived, it fuffered 
feveral modifications, and was allowed to take place only according 
to circumftances ; the general rule being, that fuch tacks were good, 
if fet for more than one half the real value. 

About this time, either, from fimilar necefliiies, or from the ex- 
ample of our neighbouring kingdom, a method became almofl; uni- 
verfally prevalent among landholders, of conveying their edates, in 
truft, to relations, patrons, or friends, in happier circumftances than 
themfelves : The chief reafon for which was, to protedt their pro- 
perty 
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'The firft part of this a£t throws the injuftice upon a different cla& 
lof men; it makes fingular fucceflfors fuffer in place of reverfers. The 
holders of redeenoLable rights are left at full liberty to impofe upoa 
firangers to any extent they pleafed. Mackenzie fays, that reverfioos 
are« by the zSi^ good againft fingular fucceiTors, provided they be re* 
giftered. He muft certainly allude to pofterior ads; for by this one 
there is no fuch neceffity. The regrftration is only recommended 
for the purpofe of prefervation, not of publication ; though it is the 
£rft dawning of a record to be met with in our book of (latutes. 

By means of thefe reverfions, land titles, in Scotland, were made 
-to refemble the EnglLQi trufts ; for a reverfion was afEgnable if it 
contained affignees; and to render it effedual, no mote was necef* 
fary than an intimation to the holder of the property; (b that heri- 
table eftates were thereby made to circulate with eafe from hand to 
hand *• *N^y, a man mighti by a general alEgnmentp at once di veft 
himfelf of all reverfions in his perfon ; and even this general deed 
was preferable to pofterior fpecial ofaiig^iions f* 

As a reverfion might be afligned, fo it might have been, witk 
much the fame ceremony, renounced; for the eftate being already in 
the perfon of the wadfetter, fubjed only to a fmgle condition, a di^ 
charge, or renunciation of that condition, rendered the right fimple 
and complete* In this it refembled the ancient releafe of the £ng« 
lifh, where the pofleflion of a part made the pofleflbr capable of re- 
ceiving the whole, by the plain eafy form of a releafe- 

Nothing, in thefe times, created more difputes and dlQurbances 
among individuals, in ctvil bufineis, than the arbitrary powers af*^ 
fumed by all the Princes of Europe, of raifing or lowering the va- 
lue of current coin. In Scotland, it was termed the crying it up^ or 
crying it down^ from the mode of proclamation. Reverfions were 
JiriSlijuris^ and, therefore, no circumftance afforded fo much matter 
of judicial contention as the differences of money, or fo many pre- 
xences to wadfetters to' defend themfelvcs in the poifefrion. Balfour 

quotes 

• Vide Balfour, pag. 455;. f Ibid. pag. 448. 
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property. Notwithftanding, a number of frauds were committed ; 
and the multiplication of them chiefly contributed to the eftablifhi- 
inent of our regifter in the year 1617. ' There (hall be a public re- 

* gifter (fays the ad), in which all reverfions, regrefles^ bands, and 

* writs, for making of reverfion and rcgrefles, affignations thereto^ 

* difcharges of the fame, renunciations of wadfets, and grants of re^ 

* demption, fliall be regiftrated.' Hence it might be inferred, that 
the bufmefs of the nation confided of trufts and redeemable rights* 
Land, in fhort, was the only fecurity upon which the little money 
in circulation could be raifed ; moveables made no figure, becaufe 
trade had not yet fhown their value. 

By this ad» the danger to which fingular fucceflbrs were expofed 
by the alteration of the form in granting reverfions feparately, and 
the a& of James III. rendering thefe feparate reverfions efiedtual, was. 
completely removed* 

In the ads 1555, and 1617, mention is made of hands and nvrils 
for making reverfions, which are put upon the fame footing with 
deeds of reverfion themfelves. Thefe bonds arofe in this manner :. 
A letter of reverfion was a very important deed, and required care 
in the drawing, and folemnity in the execution ; becaufe, as Craig 
fays *, ^ Senatui placuit quod revertio fit ftriftiflimi juris :' Now, in 
the various fituations of parties, often far diftant from proper aflif- 
tance, thefe letters could not be properly or fafely executed j cfpe- 
cially after the ad iS5Si which required figning, fealing, and regi*- 
firation. Anterior to that ad, people were accuftomcd to take obli- 
gations from one another for granting the reverfion, which were af- 
terwards enforced by the Courts, or properly implemented at the 
fight of fufficient lawyers. 

After the year 1617, the diftindion muft have been loft entirely; 
becaufe the writing itfelf behoved to be regiftered in its original 
fhape J and if, exfacie^ it was inftiflScient, fingular fucceflbrs could 
not be bound by it : However, it continued to be judged more fafe^ 

where 

; Page 230.. 
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TvTierc proper conveyances could not be had, to take a bond than a 
letter of revertion; becaufe, in the one, the intention of the parties 
Avas regarded and executed, while the other could admit of no alte- 
ration* 

It fometimes happened that reverfers became, in the courfe of bu- 
finefs, indebted to their wadfetter in further fums than thofe fpeci- 
lied in the reverfion, or borrowed additional fums from them. In 
thefe cafes, the natural method of fecurity was to burden the rever- 
fion with payment of fuch further debts; and thefe fecond deed^ 
were termed eiks to the reverfion. The title is not chofcn with much 
propriety; for, in place of being an aid to the power of redeeming, 
as the word would imply, the eik is an additional buiden upon, or, 
in fad, a bar to the reverfion, Thefe eiks to reverfions were only 
ufed in the cafe of proper wadfets; that is, where the wadfetters en« 
tered into the natural pofrefTion, and retained it in place of the an^ 
nualrents of their money; and» even then, there could not be a place 
for the eik, unlefs the lands wadfctted were judged to produce more 
than the annualrents of the fums lent. Sometimes the natural pof- 
feffion of the lands did not fuic the creditor, who chofe to have the 
fecurity of a wadfet for his money, and to draw the legal intereft for 
• it. This gave rife to the improper wadfet, which was executed in 
the following manner : The borrower granted a wadfet of his lands 
to the lender under the common reverfion ; after which the wadfet- 
ter gave a tack, called a back tack^ to the reverfer, containing a rent, 
or duty, correfpnnding to the intereft of the fum lent. Tranfadions 
of this kind were fair and honed; but the avarice of individuals foon 
converted them into abufe. Tliis fa£t is ftrongly proved by ftatutCi 
chap. 25 1, of the 15th Pari, of James VI- which defcribes thefe tacks 
to have been granted at large rents for very fmall fums lent, and an- 
nuls them accordingly. The remedies provided by this law, to meet 
thefe fcandalous prafticcs, might keep them down for a time; and it 
.will foon appear that they did no more* The continued diforders 
during the long rebellion in the fucceeding reigns, brought extraor- 

U u 2 • dinary 
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dinary diftie^ upoa the country. An a£); was introduced in the firft 
Parliament after the Reftoration, which made a great alteration in 
the civil hufinefs of the nation at that period : It was termed the 
a£l bctnvixt debtor and creditor. The fituation of the country, the 
aeceflity of the interpoQtion of Parliameut, and the advantages wref- 
ced by creditors from their debtorsg m the matter of redeemab}^e 
rights, are there feelingly defcribed. It then ordains, that all wad- 
fets granted fince the 1649 ^^^^ ^^ reftrided to the ordinary annual- 
renrt; and declaring the wadfetter accountable for the overplus maills 
and duties, which are to be imputed in fatisfadion of the principal 
fum, pro tanto. 

In the two ads lad mentioned, we for the fir (I time hear of inv* 
proper wadfets , and a mod iniquitous kind of them appears to have 
taken place* It was ufury and oppreflion, ia their native deformity, 
to take the full produce of lands, whrch no doubt exceeded the legal 
intereft of the fum lent; to take the chance of the rife of that pro* 
duce, and yet recur upon the debtor for every lofs and accident that 
could attend property. Thefe might, in particular cafes> exceed the 
original debt, and were mod juftly reprobated by the Legiflature. 

In this ftatute, mention is made of another practice in the matter 
of wadfet, which has not hitherto been noticed; we mean thofe 
which are faid to be affed^d with the ordinary provifions and clau- 
fes irritant, in cafe ©f not payment of the debt at the time limited. 
The terms of redemption are, by this ad, prorogated for five years. 
Thefe provifions are very aneient in France, in England, and v^ ilh 
us. From the rules in the Regiam Majeftatem we are infortned, 
that, where ihe wad was given to a day certain, and not then re- 
deemed, it belonged to the creditor. When it was given to no cer- 
tain day, the creditor might infift in an adion before the Judge Or- 
dinary to have it redeemed or fold. The Roman law, as we before 
noticed, helps our lawyers to a proper term for thefe hard condi- 
tions. They were called clanfes irritnnt^ and were feldom forgot, 

where 



Securities upon Land. 3411 

^here the creditor upon land fecurity had an eye to the land itfelf. 
Our old law was truly equitable: If the proprietor would not re- 
deem after three offers at three different courts, it was juft, and ex- 
pedient, that the land fliould be fold; but, even then, the furplus of 
the price belonged to the debtor, * Hoc paSum (fays Craig) lege 

* veteri Romanorum padum legis commifforiae dicirur, et poft diem 

* pretio non foluto emptori utrum velit aut vadium retinere, aut pre- 

* tium repetere optio datur.* This condition, though reprobated by 
the later Roman law, as contra bonos tnores^ feems to have appeared 
in a different light to our Judges ; for an ad of federuot, in Novem« 
ber L592, declared, * That all claufes and conditions of this kind 
^ were to be explained according to the literal exprefs words in which 
' they were conceived/ Hence all thefe irritancies, forfeitures, and 
advantages, were not only declared legal, but, when once agreed to 
by the parties, they could not be purged, by an offer of payment or 
performance after expiration of the precife day or term mentioned. 
The irritancy, or forfeiture, behoved, indeed, to be declared by the 
fentence of a Court ; bur that afforded little comfort to the debtor, as 
the misfortune had taken place, and fentence mud have paffed* Up- 
on thofe rigorous ideas a cafe waft determined, February 19; 161 1 ;, 
and hence we fee the neceffity and importance of the aS between 
debtor and creditor, which prolonged the terms of redemption, and 
faved the diftreffed part of the nation from being cruQied by their 
fellow fubjedft. 

The equity eftablifhed by ihe ads we have noticed, not only 
gave ab effedual difappointment to all the contrivances of ava- 
rice which had exifted for years, but difpofed the money lenders, 
In general, to fubmit to the law, and content themfelves with 
legal profit. At the fame time, the application of the humane 
and favourable provifions in thefe flatutes inclined our Judges to 
view the bufinefs of loans with a more favourable eye, and to relax 
in their ideas about the ftridtnefs of reverfions, forfeitures, and irri- 
uncies; for, from the i66i downwards, a revolution in our decii- 
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fions upon thefe fubjefls is evidently to be difcerncd*. To the 
very fame caufe we may alfo impure the change in the form of the 
wadfet, and moft other redeemable rights, which about the fame pe- 
riod took place, and has ever fince contiuued, where that mode of 
fecurity happens to be chofen. 

In place of the charter and difpofition, and the feparate letters of 
reverfion, regrefs, &c. lawyers and conveyancers adopted the mode 
of contrad or indenture fo much ufed by the Englifh. The rever-* 
fcr, on the one part^ alienates the property in confideration of the 
fum borrowed ; and the wadfetier, on the other part, grants the re- 
verfion. Two copies arc executed, and cadi gets one, whereby 
both are much better fecured in their refpe£tive juft rights. 

Having now brought Ac hiftory of wadfets and reverfions to the 
lad ftage of their form, it is proper to return to that of annualrent 
rights, in order to carry them equally forward. We left them in a 
fhape ef^adly refembling the wadfet, i. e. a fale of an annualrent 
Dut of lands, with a faculty of redemption in favour of the borrow- 
er ; and the period, in point of time, was at the Reformation of re- 
ligion. The reftridions and prejudices of the canon law then loft 
aU authority, and the taking of intereft for money came to be au- 
thoiifed and regulated by the legiflature. The firft a£l made in that 
behalf was ia the year 1587, in the i ith Parliament of James VL ; 
and, from the tenor of the ftatute, it appears that annualrent had, 
long before that time, been publicly ftipulated for in the loan of 
money. According to the ancient rigid prejudices, the lender muft 
have purchafed an annuity abfolutely, like a piece of land, with* 
out the power of calling for his money ; and the borrower was of- 
ten allowed a power of redemption j but now the creditor took care 
to be equally free upon his part, and therefore added a claufe to the 
deed, importing that the borrower (hould be obliged to pay back the 
money at any time, when required fo to do, in a certain form agreed 
upon between the parties. This claufe was with propriety termed a 

rcquifition^ 

• ViJc Erik. Inft. p. 296, 
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requtfitton^ which brought parties to an equality in every refpeft. 
The one might redeem the annual rent with which the lands were 
burdened, and the other was at liberty to demand his money ad libi^ 
turn. The power of requifition thus given to the creditor, altered 
the nature of the former right in feveral particulars. Being thus 
made exprefsly relative to a fum or ftock in money, it became, fronv 
a wadfet of rent, or an annuity by infeftment, an annualrent right. 
It behoved the old annuitiee, though granted for borrowed money,, 
to be fixed and certain, like the land itfelf ; whereas now, that an- 
nualrent or intereft was a matter under the regulation of the legi- 
flature, the fum payable by the new right tmift have varied accor- 
ding to the public ftandard. An annuity, as part of the land icfelf^ 
was liable in a proportion of the public burdens ; whereas the inte- 
reft of a loan muft have been fully paid out of the rents of the land, 
without dedudion. 

Notwithftanding the a£fc 1587, money-holders contrived to load: 
reverfions, and claufes of redemption of annualrent, with fums ex* 
ceeding the legal intereft, upon the ftrength of thefe claufes being 
firiiiijjimi jurhs. This principle, it feems, was too hard for the 
common law, and required a fpecial ad to get the better of it ; ^nd 
accordingly a ftatute was made to that purpofe in the 1592. This 
wtfa the firft ftatutory invafion of the great fort of reveriion, we 
mean, of the ftridl interpretation which had been invariably annexed 
to them ;. and, afterwards, we Ihall fee they loft more refpedl with 
lefs ceremony. The adfc juft mentioned did not meet with the obe- 
dience it dteferved ; and therefore feveral others followed of much' 
the fame import, which, by degrees, brought the iniquitous practice 
ef ufury in the form of annualrent, whether of money or vidual^. 
under due regulations. 

The formal mode at firft prefcribed by requifition being found by 
•experience to be inconvenient, the form of the annualrent right un- 
derwent another change in the reigns of Charles I. and il. The 
debtor was taken bound by a perfonal bond to repay the money ; and. 

then^. 
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thtn, for more fccurity, he annexed a right of annualfcnt by infefc- 
mcnt, correfponding to the legal intereft of the principal fum lent. 
At other times, the creditor, in place of annualrent, was infeft in the 
whole lands themfelves for fecurity of his debt, principal and inte- 
reft. Thefe were the forms cftablifhed and approved, both of wad- 
fcts and annualrent rights, at the time when our fyftem of ftyles 
was colleded and publifhed by Dallas of St Martin. From the 
perfonal obligements, added to the real fecurity, thefe deeds at laft 
got the name of heritable bonds^ which is a compound of all the 
progreffive fecuritics we have defcribed. The hiftory and theory of 
thefe writings being now finilhed^ we (hall proceed to examine the 
forms themfelves. 

We (hall, in the firft place, examine the form of the proper wad- 
fet from Dallas's Styles *. This contra^, which is extremely ver- 
bofe, is executed by the proprietor of the lands to be wadfetted, and 
bis lady, of the one part, and by a gentleman, lender of the money, 
and his wife, of the other part. The fubjedl to be wadfetted is a 
free vidual rent out of certain lands, with a manor-place, and paf- 
ture for a cow and a horfe, all which the wadfetter is to enjoy in 
lieu of the intereft of his money ; and, in fecurity of this, certain 
other lands are difponed in real warrandice. 

i/, We have the premijfes^ containing the names of the parties 
contraflors, and the receipt of the price by the borrower. There 
the old apology is continued by the neceflity of the loan, and the 
advantage to which the money has been applied. 

2^, The difpojttive daufe. It will be obferved, that, in fadl^ it is 
an annuity of vidlual wIHch is here wadfetted ; and the method of 
doing it is to convey the lands themfelves, in fo far only as might 
be extended to the faid vidual rent. The manor- place and paftu- 
rage are the only parts which the wadfetter was immediately to get 
pofleflion of. 

• Page 709. 
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3i, The ohligement to info ft by double infeft meats, and to grant 
all fcparate deeds for that purpofe, according to the old method of 
making Tales, the reafons for which were at length alTigned in our 
treatife upon difpofitions. 

4^A, The procuratory of reftgnation^ for infcfting the wadfetter a 
me of the fuperior, 

5/A, The obiigement ofnvafrandice^ which is here extremely par- 
ticular, and contains provifos proper to the real fecurity given upon 
the occafion. 

6/^, The exception of the (landing tacks upon the lands from the 
■warrandice. The wadfetter's rent is to be paid out .of the ' firft, beft, 
^ and readied of the maills, farms, profits, and duties of the lands/ 
Thefe words were not without meaning. The ancient annuity had 
no relation to any (lock or principal of money ; it was liable, there- 
fore, to a proportion of the public burdens of the lands, as a part of 
the land itfelf. But ic was found, that, if the fum or quantity was 
provided to be paid out of the fird, bed, and readied maills and du- 
ties, \i was a free annuity, liable to no deduction *• Thefe words 
have accordingly remained in our dyle, 

7/A, An ajjignment of the tacks in favour of the wadfetter, and 
of the maills and duties, to the extent of the twelve chalders wad- 
fetted. 

8/A, A declaration that the a(fignment of the tacks (hall not infer 
approbation of them, but that all concerned (hould be free to quar- 
rel them. It was early doubted in our coutts, if a (ingulai fucce(ror 
to any tack or contract could quarrel that deed upon any ground, 
fince it had not been done by his authors, efpecially as the convey- 
ance by the one, and the receiving of them by the other, imported 
an approbation by both. To avoid the legal inferencd and retain 
every objedion through all kinds of tranfmiflGons, this claufe was 
<Ievifed, and continues in pradlice. The meaning of the words, 

Vol. II. X X * ivhich 
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^ which may not infer warrandice againjl the grant er^ and his far e^ 
^faids^ is this, the granter may have come under perfonal oblige- 
ments which a fingular fucceffor could not be bound to implement ^ 
and his refufal would bring a perfonal adion againft the difponee.- 
Thefe words prote£l him from the confequence, and burden the 
right of the fingular fucceflbr with every thing incumbent upon hinx 
the granter ; and fo it was found in the cafe of a charter granted: 
with claufes oppofite to the nature of the holding *. 

9/A, Obligement upon the one party to deliver adtual, real, and 
peaceable pofFeflion of the houfes to the wadfetter. Thefe are 
juft the words of the fafine. It was diflicult to diftinguifh the fafine 
from the real pofrefFion, becaufe they were anciently the fame. I£ 
the poffeffion was not delivered, the wadfetter might take it brcui 
fnanUj without hazard of ejedion or intrufion. Thefe were the 
remedial adions given by the law againft violence, in the matter 
of poffeffion. Though a man fells, if he does not deliver, the buyer, 
muft not feize the thing at his own hand ; but muft wait till the bar- 
gain be concluded by peaceable delivery. Conveyancers, fond o£ 
their own works, wiflied to break through thefe rules of order : 
They judged every thing to be done by the execution of their writs, 
and therefore thought it fufficient to difpenfe with the law, and ta 
eftabliflb diforder by agreement : They contrived the brevi mantL 
daufe, and difpenfed with the legal penalties or confequences ; and. 
tbey did not confider, that it is the law which gives effed to their. 
writings, and will not fufFer public order to be deftroyed by private, 
conventions, Thqfe claufes, therefore, are feldom or never to be. 
tfufted to^ 

lo/A, Olrligement upon the reverfer to keep the lands in tenantry, 
and to uphold the rent clear of dedudion ; for which purpofe the 
benefit of the ads of Parliament is renounced upon honour. The 
ads her6 alluded to are thofe which we formerly confidercd, for pre- 
venting the evafions of creditors in the exadion of vidual rent, and 

for. 
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'for giving relief to the debtors where the poffeflion was taken^ and 
yet all the danger and contingencies of the times thrown upon the 
feverfer. This contra£t is evidently ufurious and oppreflive, and is 
an excellent commentary upon the flatutes and the times. The pre- 
tence for all thefe hard conditions is, that the rent is a fixed and free 
one ; but the renunciation of the benefit of the law, and the num*- 
ber of unufual claufes with which the debtor is unmercifully load- 
ed, betray the confcioufnefs of the lender, and prove the fituatioa 
of the country to have been wretched indeed, when people of pro* 
perty were ready to fubmit to fuch hard xonditions. The variety^ 
too, and uncertainty of public impofition, mark the diftrefs of the 
people* There was little or no trade to relieve the landholder } and 
the only rules of impofition mud, of confequence, have been the 
exigency of the public. The wadfet, notwithftanding all the care 
taken to fix an ufurious profit, is truly a proper wadfet ; and, what- 
ever the vidual rent exceeded, the value would have annually im- 
puted to the -extindion of the principal ; and fo it was afterwards 
found in feveral cafes, where the form feems to have been borrowed 
verbatim from St Martin. The reafon was plain : The wadfetter is 
defended from all poflibility of lofs, and therefore had no title to 
one farthing above the legal intereft.; fo that thefe ufurious deeds 
idifappointed themfelves. 

.1 1 /A, A provifo^ that, in cafe any of thefe burdens (hould be paid 
by the wadfetter, the amount fhould be eiked to the reverfion* An- 
other fevere ftipulation to make the former more fecure. 

J2/A, An obligement to receive the wadfetter and his heir with- 
out compofition ; and an aflignment of the whole cafualities falling 
during the fubfidence of the wadfet. This is a reafonable claufe^ 
which accordingly continues in all redeemable rights ; and the im- 
jport of it we fhall afterwards have occafion to confider. The next 
jpart of the deed refpeds a private leafe, which being particular to 
ihe tranfadion, is not to be noticed. 

X X 2 13/^1 
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i%tb^ Here begins the counter part of the agreement, viz. an^ 
obligement by the wadfetter to grant a formal and fufficient letter o£ 
reverfion. The queftion naturally occurs, Why is not the reverfioa 
itfelf inftantly granted \ This circumftance ftrongly marks the cau* 
tion of our forefathers in conveyancing. We formerly faid, that the 
reverfioui in ancient times, vi^as contained in the body of the righu 
For ages afterwards, however, they were executed in feparate deeds* 
All our a£ts of Parliament, decifions, and laws, anterior to this, re- 
late to reverfions in that (hape. The contrad was a form but lately 
adopted ; and an obligement to grant reverfions was, in every cafe- 
of the lead doubc, in ufe to be taken in place of reverfions them- 
felves; and it was judged fafeft to follow that method, for the reafont^ 
formerly given. This explains the claufe providing that the coq« 
trad (hall be equally fufficient for the purpofe of redemption, as if a- 
particular letter of reverfion had been executed and regiftered coni- 
form to the ads of Parliament There is, indeed, fufficient reafon. 
for its being fo, becaufe this obligement is equally fpecial as any 
reverfion poffibly could be. 

iJ^h^ The claufe of requifition^ which is here fufpended to a term 
certain, is the only circumftance introduced in favour of the unfor« 
tunate reverfer. After this term, he is to be liable to pay back the 
money upon demand, and is accordingly, by the fecond part of the 
claufe, taken perfonally bound to do fo. This was even a novel 
condition in wadfets, introduced about the time of the Reformation,, 
which, by renewing the religious prejudices refpeding money-loans, 
rendered the condition of the borrower, in feveral circumftances,. 
much harder than before. 

This perfonal obligement is taken * without prejudice of the rcat 
* rights and infeftments,* which, it is provided, are notwithftanding 
to remain unhurt* The power of requifition and perfonal oblige- 
ment upon the reverfer, being novel claims, no mention of them are 
made by Balfour or Craig in the matter of wadfets ; becaufe they 
were not| in their times, confidcred to belong to thefe fecurities. All 

rights 
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rights upon land were executed in the form of an abfolute purchafe, 
redeemable by the borrower. The lender, therefore, had no right to 
Q2^\ for his money, becaufe that circumftance would have betrayed a 
loan for ufury. Another reafon is, that a requifition, anciently, could 
not have fervcd the prefent purpofe; becaufe execution againft the 
perfon of the debtor, for payment of a liquid debt, was unknown. 
By the ancient law of this ifland, moveables alone were open to at*^ 
tachment: Land fucceeded; but it was long, very long, before the 
perfon of the -debtor came to be fubjeded. In Scotland, this did not 
properly take place till the year 1584^ when it was introduced by 
the 139th z€t of the 8th Parliament of James VI. It was only upon 
deficiency of moveables that land was fufiered to be attached* Even 
after accefs was given againft the perfon of the debtor, the moment 
he was imprifoned the will of the letter of four forms, or horning, 
was obeyed), and all other execution ceafed. The notion of expo- 
fing a man's moveables, lands, and perfon, altogether to execution,. 
for payment of civil debt, had by no means become familiar. So 
far from it, that, by the a£t lad cited, it is provided, ^ that letters of 

* homings as well as poinding, the one not prejudicial to the other, 

* fhould be directed :* So that the giving accefs both to the move- 
ables and perfon was judged to be a great ftretch, requiring aa 
aid of Parliament to autborife it. If this was the cafe, far lefs could 
k b€ admitted that a wadfetter, or annualrenter, in pofFelfion, at leaft, 
of an equivalent in land for his money, fhould be allowed to diftrefs 
the perfon of the reverfer for recovery of his debt. The idea muft 
Iiave appeared to be mod unjuft and unreafonable. 

After the Reformation, when claufes of requifition were impofed* 
by the money holders upon the granters of wadfets, and other rights 
for fecurity of debtj the law, which alters not at once to ferve the* 
intereft of any fct of men, dill continued to eftablifh the principle,, 
that a creditor could not ufe both his fecurities at the fame time; but 
that, if he executed the requifition, charged or fued for recovery of 
the debt, his real right became thereby, ip/o/a^a^ void, and the le- 
gal 
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gal diftini^lion altered. la place of going to the heir la the (hape 6 
a wadfet or annualrent right, it went to the executor as a moveable 
debt. Thus, Stair gives it as a rule *, * that complete heritable rights 

• themfelves, containing perfonal claufes of requifition, become move- 
^ able by requifition or charge, which is, pro tempore^ a pafling from 

• infeftment, and taking the debtor for the perfonal obligement/ 
And, in another place ti * wadfets are taken off by premonition or 
Vrequifition, requiring the fum upon which the wadfet is granted ; 
^ which makes the fum moveable, .and the infeftment of wadfet 
•void.' Thefe rules proteded, for a long period, the perfons of 
debtors. Creditors were afraid to attach them \ as they knew, that, 
after they had done fo, they had nothing but the jperfon to truft 
to. 

.In order, then, to get rid of this principle of the law, and elude 
its confequences, the writers of thefe days devifed the provifo, that 

• perfonal obligements, and diligence upon them, fhould not preju- 
•.dice the real right/ Conveyancers were always ready to avail 
themfelves of the maxim, * Provifio hominis tollit provifionem legis/ 
In the prefent inftance it had not the defired effed ; for, notwith- 
Handing the conventional claufe, the law remained long in ibrce. 
Mr Erlkine fays J, * the,dodlrine (hould have been rejeded after the 

• introduflion of this claufe.' A very fufficient reafon, however, may 
be given why this did not follow. Both the legiflature, and the courts 
.of juftice, had been employed in difappointing the rigorous conven- 
;tional conditions impofed by creditors upon their debtors. In fuch 
humour, it was not probable that they were difpofed to pay regard to 
a ftipulation of this nature, which ran counter to the very fouada* 
lion of the law. We flhall afterwards find, that oqr decifions upon 
•this head took an oppofiie turn; and ihey did fo, not for the reafons 
afligned in the law books, but bccaufe the ideas of men upon the fub- 
jed had altered. Execution againft the moveables, the land, and the 
perfon, became familiar by degrees ; and perfonal execution, even ia 

the 
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tfic cafe of heritabte rights, began to be judged not inconfiftent with 
real fecurity. Our fubjed has led us to trace this progrefs, which we 
have been at particular pains to open up, becaufe the eifcAs flill run 
through the form of moft of our heritable fecurities; and becaufe 
our fyftematic writers, fo far as we can find, throw no light upon 
this pomt. Mr Erfkine, indeed, acknowledges *, that, * by our for* 

• mer law, requifition ufed by a creditor upon a wadfet, or right of 

• annualrent, made the fum in the right moveable, which before was. 

• heritable. This feems (continues he) to have proceeded from the. 

• effed then given to requifitions of extinguifhing the real fecurity/ 
But we are left entirely in the dark as to the. reafon for giving fuch- 
eflfeft to the requifition. 

Thus have we laboured through the prolix form of tlje proper, 
wadfet. It has been tedious no doubt; but we (hall afterwards find. 
the real benefit, and think, our pains and patience not thrown away*. 

The next form given by the father of our ftyles, is the improper 
nvadfet^ which is no more than the former draught, with the addic- 
tion of a back tack, which keeps the reverfer in the pofleflion of his 
property, and fecures the wadfetter in a fixed return for his money- 
Anterior to the form of the contract, the wadfet was executed by a 
difpofition or charter from the borrower, and by a feparate reverfioa. 
from the lender. The contradl we have been confidering. is nothings 
but a compound of thefe two deeds; or, rather^ it is a jundion o£ 
them into. one. The firft part of the coniradl is almoft entirely the. 
deed of the debtor, and confifts of the fame claufes with a difpofition. 
The other part of the contrad is the deed of the creditor, and con- 
tains the reverfion, with its conditions;, fo that, in form, the inno-^ 
i^ation was by no means violent. 

The confequences of the improvement, however, were not fo in?^ 
confiderable. In. the firft place, it will be remembered, that the.- 
z€t 1617, excepts * all fueh reverfions as are incorporated in the- 
*"body of the infefiments, made to the perfon agalnft whom the faid' 

• reverfl(3ns^ 
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• reverffons are ufed.* The contradt itfelf, therefore, needs notice 
recorded, as the fafine anfwers all the purpofes of the aftj becaufe 
it contains the reverfion, and all the other conditions of the bar- 
gain/ 

For the very fame reafon, no feparate letter of regrefs is neccflarjr. 
That the lands are redeemable in terms of the reverfion, is an exprefe 
condition of the contrad; and therefore, though the wadfetter^ ia 
virtue of the obligement to infefc, a me^ enters with the fuperior, the 
condition of reverfion adheres, and implies an obligation upon the 
fuperior to receive the reverfer upon redemption, without any bond 
of regrefs. This leads us to confider the infeftmfent, which the wad« 
fetter takes upon his contraft. From the exception in the a^, anno 
1617, it is clear, that the ancient method of ingroffing reverfions, 
and other conditions in the difpofition, or deeds of wadfet, had come 
again into pradice, and that the conditions thence pafled into the fa- 
fmes taken upon the deeds* By this ad, all fafines were appointed 
to be recorded j bur, if fuch fafines contained the reverfions, it was 
unneceflary to record fuch reverfions a fecond time. At any rate, 
Angular fucceflbrs could not be deceived, becaufe the right itfelf de- 
clared its own qualification ; and, therefore, our wrhers all agree, 
that no regiftration of the contraft, in that cafe, is neceflary. The 
aft, however, ufes the word infeftment ; of which the fafme may be 
faid to be an efl^entiaK or integral part. A difpofiiion, or charter, is 
not an infeftment ; it only becomes a part of it when fafine is taken* 
Although, therefore, the reverfion might be made real, by being in-" 
corporated in the deed of wadfet, they were not publiflhed, or made t 
evident, unlefs ihey entered the fafines, and confequenrly the record, « 
This was the principal intention of the record ; for, though feparate-— 
ly granted, they had been formeily made real by the aft of James III.— 
It is true, that the a£l 1617 had not principally in view the fale 
wadfet of propetty, but was diredled again ft tl>e fraudulent tranfaftions. 
of parties, who had fold their lands, and defeated thcfe alienations by 
private rights* Though parlies to fuch iranortant tranfadions might 

examine 
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the words of the reverfion authorife it. la the hiftorj of the wad^ 
fet we had occafion to explain this matter, and to (how that the pHn* 
Giple has fince been juftly doubted by our lawyers. So far has prac*^ 
tice receded, that reverfions go to heirs, though heirs be not aif a« 
tipned, which is certainly inconfiftent with, the notion of their being; 
pure faculties. Mr Erfkine's con(:lufion upon this hei^d feems ther^--^ 
fore to be juA ^, ^ that the diftin^ion between rights and* faculties, 
^ fo far as concerns this particular, feema to be without a difference*^ 
The Court will probably reii^rfe the rule, and find that reverfipns aro 
honaejid^u In the mean time, however, our bufine(s is to excliide* 
all dirpute of the kind, by carefully wording the deflination of the 
reverfion, according to the real meaning of parties,, under the pre« 
fumption that our words will be fttidUy interpreted^ 

Suppofing, then, the ceverfion to have been taken to heirs and aC- 
fignees, let us next condder of the mode in which this tranfmiflion: 
is to be executed 

If the w^adfet lands hold of the reyerfer^ the fuperiority remains iQ« 
him. Ifhemeaos, therefor^, to convey the reverfion, he nmd da* 
it by difpoikion arid faflne. In that cafe^ the preference of the dif- 
ponees will be determined by the firft infefiment j for it is the land^ 
that are conveyed; and the wadfetis excepted from the warrandice^ 
and the right of reverfion coawyed with the other titles. No inti- 
mation is neceflary, as the difponee is infeft upon the difponer's fe-^ 
fignation, whereby the latter is fully denuded; and (as Hope faysf) 
* non remanet penes eum juris aliquod yeftigium vel color/ Until 
intimation, the right is prefumed to remain in the cedent; but, in. 
the cafe in queftion, the difponer is abfolutely divefted by the infeft^ 
ment. 

If the wadfct lands be held of the reverfer's fuperior, nothing- 
remains in the perfon of the former but the incorporeal right or fa-^ 
culty of reverfion, which is tranfmiflible by affignation alone,, and: 
perfedled by intimation. •An affignment to a reverfion (faysrCraig J) 

* hinders, 

• Page 293 . t Pag^ Z50. X' P»g? ^3«* 
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fucceffore are bound to take notice. By the aS, anno 1617, rever- 
fions mud be regiftered, otherwife they have no effedl but againft th^ 
granters themfelves. From an inaccuracy of expreflion, however, 
affignations to reverfions were not appointed to be recorded; affign-- 
ments to bonds, or writs for making reverfions, beiiig only mentioa* 
ed. The Lords, in the year 1636 *, found,. that they could not ex- 
tend this a£t to the other cafe, which was (hewing a mod fcrupu- 
lous regard to the ftatute law. Afterwards, in the year 1665 t> ^bey, 
did extend it, in efied, by finding none but regiftered aflignations 
good againfl fmgular fuccefTors; but. this capital difference dill re- 
mains, that an aflignment to a bond, for making a reverfion, will be 
good for nqthing, in a queftion with. third, parties, unlefs it be regif- 
tered ; whereas an alignment to a reverfion itfelf may be made good 
againfl any number of individuals by intimation. By the lafl dec!- 
iion, an affignation, duly regiflered, is preferable to all eiks, fecond; 
rights, and other deeds wiiatever> which are regiflered poflerior,v 
though of date prior to itfelf. 

The next pradical fuppofition is, that the wadfetter choofes to^ 
convey his bargain. If he is not infeft upon the contra^, then, 
• being only a perfonal or incomplete right, it is to be conveyed" 
by affignation, or, as it is commonly termed, by dtfpofilion and 
ajfignatton. This difpofition recites the contradl, and is exadly 
modelled upon a conveyance to a difpofition without infeftment, 
which recites the difpofition, and then conveys its claufcs and' 
powers. This conveys fomething more, viz. the principal fum or 
debt fecured, together with the claufe of requifition for recovery of 
ihe debt itfelf, independent of the real fecurity. An infeftment, 
therefore, completes the right, in the fame manner as it dofs a con- 
veyance to a fimple difpofition. In cafe the wadfetter be infeft, he 
conveys precifely like any other heritable proprietor, under the fpc- 
Qial condition of his righr. The contrad of wadfet is firft narrated, 
and there is a neceffity for it being done at feme length, becaufe it 

explains^ 
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fame manner as they would be by a fuperior to a vaflal. Laftly, If 
the wadfetter ftood entered -with the fuperior, the faculty remaidiog 
with the reverfer may be extinguifhed by a fimple difcharge and re« 
nunciation, which is a very plain deed, requiring no illuftratioiu 
The ground right and property is renounced, and 9II the titles Of the 
^ftate delivered up, in the fame manner as they would be to an ab- 
folute difponee* Regiftratioa, in terms of the ad, anno 1617, com- 
pletes the bufine6. 

We now proceed to the kgal methods of forcing either |)arty te 
evacuate this fpecies of fecurity, viz. by requijition^ on the one handy 
and redemption^ on the other. If requifition be not made by the 
wadfetter himfelf, it muft be by a procurator Specially appointed for 
that purpofe. A general factory will not do, becaufe it tends to the 
extindion or alteration of a real right ; and every deed regarding 
land property requires fpecial powers, from the nature of its import 
tance. The powers given by this deed are alfo implicitly takea 
from the terms of the requifition in the wadfet, each pun^lio of 
which muft be complied with, as requiiitions, no lefs than cever*' 
lions, zxtftriiiiffimi juris. 

In order to make an efiedual requifitiout the procurator, with the 
fpecial mandate, and a double of the contra^: of wadfet, or princl* 
pal reverfion, muft go to the perfonal prefence of the reverfer, \m 
heirs or aiBgnees, or others appearing from the record to be in the 
right of the reverfion. The notary iirft reads thefe writings, and 
then the procurator makes requifition, in the exa6: terms of the 
claufe *. This being done, an inftrument is drawn, recitipg the whole 
procedure in a full and pointed manner, in which the procuratory 
for making the requifition is fpecially mentioned to be delivered to 
the notary, and read by him. This was of old judged fo material^ 
that the omiffion of fhowing the procuratory annulled the requifi- 
tion, though it was not alked for, or mentioned by the other party ^. 

Nay^ 

♦ .Supplement to Spottifwood^ p. 272. t xs^li November 162a. 
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the lands wadfetted : Furnifhed with which, and the whole writs 
fdelivered to him at receiving the contrad, he attends at th6 tinae and 
place appointed, either in perfon or by his procurator, with the jio- 
tary and witnefTes* If the reverfer appears, and refufes payment, or 
if he does not appear, the other party publilhes the original contiadl, 
the procuratory, and the inftrument of requifition : He then exhibits 
the grant. of redemption prepared, and takes his protefl; upon the 
whole. The inftrument made out upon this occadon is termed an 
ifl/lrument of attendance *. By this inftrument the penalty in the 
obligement of requifition becomes due, for it is then only incurred. 
The wadfetter is alfo thereby at liberty to ufe every kind of dili- 
gence for recovery of his money, both againft the perfon and pro- 
perty of the reverfer, in the fame manner as he might have done 
upon a decree or common bond. 

It was faid, that requifition was held to be inconfiftent with the 
heritable fecurity which thereby became void. The reafon of this 
was alfo afFigned, viz. that execution againft both the .perfon aad 
eftate was not, by our old law, admitted at one time; and after- 
wards, when that idea became more familiar, it naturally influenced 
the point we are talking of. The Court, at firft, found that a wad- 
fetter might pafs from his requifition, and clothe himfelf with his 
infeftinent, fo long as the fum was nor paid, configned, or offered f . 
And (fays Mr Erfkine) our laie lawyers, more agreeably to the 
nature of requifition, are of opinion, that fuch right continues he- 
ritable even after requifition.' — * The demand of the money by a 
creditor in an heritable debt, though made judicially, affords not 
any prefumption of an intention to change the nature of it to 
moveable, but rather to employ his money upon another heritable 
fecurity more to his likeing J/ This reafoning is good in itfclf, 
but not applicable to the law, which never admitted a contrary pre- 
. fumption. The intention of the creditor was not the objcift of the 

rule ; 

* Vide the ftyle in the Office of a Notary Public. -|- Duric, 29th Jan. 
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•rule ; ic was the protedron of the debtor from double diftrefs, both 
ia his perfon and effcds. 

We are now arrived at the laft and moft common method by 
which the wadfet is exfinguiftied, we mean, the order of redemption 
\ifed by the reverfer, Craig fays, that reverfions 2irt JiriSli juris ^ be- 
caufe they relate alone to feudal property; and all feudal grants 
originally were Jlri£iijftmi juris* This may have been the reafon ; 
but it is not fatisfadlory ; for^ although benefices, or free grants, 
Should never be extended beyond their precife words, reverfions, 
being in their nature oppofite, and intended to reftore people to 
fproperty which they had quitted for lefs than the value, fhould 
have been liberally interpreted. It is not impoffible that the writers 
of reverfions drew this confequence upon the tranfadtion, by their 
extreme anxiety in ftipulating the time, place, day, hour, and 
every circumftance of the form. This minute attention had doubt- 
"lefs the fecurity and certainty of the reverfer for its objed. The 
^^StCty however, proved juft the contrary of expeQation, Wad- 
--ietters infifted upon the literal performance of every item ftipu- 
Jated againft them by their parties; and the Courts could hard- 
ly refufe to exa£t performance from them of what they had pro- 
"^idtd for their own fecurity. This led to a literal inierpretaiion-, 
'"■tfbr which the Roman ttxmJlriSlum jus was at hand ; and the points^ 
as they were called, of the reverfions, became the wadfetter's chief 
-defence. That the cafe of reverfions was favourably regarded by 
our 'old law, cannot be doubted. The aft of James HI. rendering 
verfions effectual again II fingular fucceflbrs, and appointing a re- 
ifter for their prefervation, with the fubfequent laws refpeding 
them, demonftrate a national inclination to preferve the right of the 
^incient pofleflbrs of the land, and to facilitate the recovery of it 
%vhen out of their hands 

Could we know in what manner, and by what rules, the wadfcts 

"preferved by Skene were redeemed, it is probable tiie interpretation 

>vould appear extremely different. But, when the Roman law be- 

Vol. II. Z z ' came 
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came' the taw of the land, to the exclufion of our ancient cuftomr^ 
the analogy of the order of redemption to the aSlio prejcriptis vrrv 
bis^ in which the party ftood bound to precife and literal perform* 
ance, was obferved. Hence the minutenefs of the ftipulation itfeUj 
the analogy of the Roman form, and the feudal idea refpeding Un4 
property, concurred to make an order of redemption a work of dif^ 
ficulty, chicane, and delay. * The formality of the redemption 

* (fays Lord Stair) has the importance of the whole right V Nay^ 
. he gives an inftance where the Lords had aduaJly been obliged t» 

difpenfe with their rules in favour of a poor reverier, to whom the 
wadfetter had long given defiance. The cafe is declared ^ not to be 
^ drawn into example, in refped the purfuer had fuftained great 
^ trouble by adions againil the defender for recovery of bis reveiK 

* fion V . 

As to the pejibn to whom the premonition is to be made^ Cnig^ 
tells us X^ ^ That, if the granter of the reverfion be alive, he is folelf 

* to be premoniflied, without regard to his heirs, though they have 
^ attained bafe rights upon the wadfet lands : If dead, that his heir 
' is to be called ;' and * nihil intereft jamne hereditatem adiertt am 
^non II .* By the fta^ute of James III. (continues he) the heritable 
poflfeflbr is always to be premoniihed ; but he adds, that, in a cafe 
between Scrymgeour of Duddop and Lord Gray, the Court found 
premonition to the granter of the reverfion fufficient, without re-- 
gard even to the pofleifor upon bafe rights } but he difapproves oE 
the decifion, as being, no doubt, a deviation from the ftatute. Since 
the eftabliflxment of the record, precife information is thence to be 

' had as to the perfon or perfons in the right of the wadfet, to whom 
accordingly the premonition is to be made. 

So much did creditors and money lenders avail themfelves of the 
diflSculties which the ftriS interpretation of reverfions threw in the 
way of debtors recovering their property, that they were not aiha« 

' med 
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pariicularty dcfcribed ia the inftrument by its thtme, and by the tawn^ 
or parifti in which ii is fituated. The rcfidence alfo of the part7 
and of his family (hould be mentioned. An omiiEon o£ this kind 
annulled an inftrument of premonition ^•. 

A perfonal premonition is, in all cafes, the fureft. Thus, though 
the parifh church, in one cafe, and the city of London, in another, 
were the places fpecified in the contrail, perfonal premonition was 
in both thefe inftances fuftained f. If the wadfetter be a minor, his 
tutors and curators muft be premonifhed, in virtue of letters of fup« 
plement, at the market crofs of the head burgh of the jurifdidlion* 
where the minor refides, or otherwife each of them muft receive it 
perfonally* When the party has a fixed refidencei but cannot be 
perfonally foundi the pradice is, from the analogy of common ex* 
ecution in thefe cafes, to annex a declaration of that circumftance to 
the inftrument. It now only remains to be noticed upon this branch 
of the bufinefs, that, if premonition be made by an affignee or 
fingular fucceifor in the reverfion, the fingular titles muft be produ^ 
ced and read, and mentioned to have been fo produced* 

The wadfetter being thus lawfully premonifhed, let us proceed to 
the next ftep of the bufmefs. At the day and place appointed, the 
reverfcr or his procurator attends, with a notary and witnefles, from 
mid- day to funfet ; for, (as Lord Stair obferves), ' one hour is too 
^ punQual a term for confignation J/ If the party premoniflied 
appears, the procurator reads the contrail of waJfet, or deed of re* 
veifion, or refers to it, if in the hands of the other^ together with 
the inftrument of premonition, and then lays the money down upon 
the table, and offers to perform any thing incumbent upon him by 
the reverfion. If the wadfetter does not appear, (to ufe Lord Stair's 
words), ' the liquid fum muft be fhown to be in bags, which at the 
• view may carry fome proportion to the reverfion ; but it is fafeft' 
^ to fort and place the money on the table, that it may quickly be 

• told, 

• 13th December 1626, Earl of Bucclcugh. f Duric, lith December 

1638, Finlayfon, and zd February 1667, Creditors of Murray. % Page 587- 
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^told, left the wadfetter come not till funfet/ Suppofing hitn not to 
come, or to refufe, the money muft be configned, as direfted in the 
reverfion, * public intimation being firft made, by calling the wad- 
* fetter at the moft patent door, and an ihftrument of confignation 
'extended *.' The wadfetter is called not only to receive the mo- 
ney, but alfo to receive performance of every thing incumbent up- 
on the revcifer; and this general offer has been fuftained, as remo- 
ving a number of objedions f . The money is (according to Lord 
Stair's caution) told down, though the produdion of a bag has, in 
this cafe, been fuftained J. Another reafon given, and commonly 
occurring, is, that the wadfetter did not offer a fufficient renuncia- 
tion, the principal part of which is a procuratory of refignation. 
Such an offer was found equivalent to none; nor was it judged in* 
cumbent upon the reverfer to have another prepared [[• 

If a perfon be named in the reverfion as confignatory, the lofs ari- 
fing from his bankruptcy, or other caufes, muft fall upon the wad- 
fetter, who ought to have prevented the confignation, by accepting 
the money offered to him §. This is in terms of the Roman law,, 
and the decifion 28th July 1663, Scott, It is a very nice point, de- 
pendant upon a number of circumftances, particularly the regularity 
of tne order ufed. In general, Craig informs us, that law inclines- 
to throw the danger upon the reverfer, in order to prevent frauds, 
which might eafily be committed in this affair. Where no config- 
natory is mentioned, this rule takes place, and then it becomes a 
prudential ftep. The pradice is, always to confign in the hands of 
people in creditable offices, fuch as the Clerks of Seflion, the Clert; 
to the Bills, the Treafurer or Dcan-of»guild of Edinburgh, or in any 
of the Banks, To treat the matter of confignation as it defer ves,. 
would lead too far off the road; efpecially as the framers of wadfets,, 
and other redeemable lights, are always careful to declare, that the- 
confignation is to be upon the peril of the conGgner. 

When: 

• Stair, p. 347. f Hope, — WaJfcts. % loth March 1630,. 
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When fuch confignatioa Is made, it 18 the coniigDer^s buiinds tD 
ttake a formal receipt and obligement from the confignatory; becauie 
the inftrument being no more than the aOTertion of a notary, cannot 
£x the money upon him in cafe of his denial ; and yet, though he 
fhould deny the receipt, the inftrument will not be null. It is ad-* 
mitted to prove every other circumftance probable by inftrument; 
and, therefore, if the reverfer makes good the fum alledged to be 
configned, he need not renew the order. 

Tlie neceflary form being completed by the inftrument, let us con- 
fider the legal confequences of it. In the firft place, the confignatioa 
ftops the currency of the intereft of the wadfet money. l€i this rc- 
fpedt, it is equivalent to payment to the wadfetter himfelf, who, by 
the terms of the reverfion, confented to the difpofal of itin that man- 
ner} in cafe of his own refufal. In the fecond place, immediately af- 
ter the confignation, the procurator protefts, that the lands arc re- 
deemed; confequently, if the order has been properly followed out, 
the wadfetter, if in pofTeflion, becomes, from that day, accountable to 
the reverfer for the rents and pr#fits of the land itfelf, which are 
-thenceforth held to be disburdened of the wadfet. 

To carry the bufinefs into execution, a judicial meafure is requi- 
»fiie. It was incumbent upon the reverfer to ufe a certain order, pre- 
fcribed by the agreement. The wadfetter, in general, took no notice 
of the order, and denied that ic was legal. Many circumftances^ not 
liquid in themfelves, remained to be adjufted, which could not be 
done by »he parties, particularly the terms of the grant of redemption ; 
and the wadfetter coniinued in pofleQion, and would not remove. 
All thcfe things rendered an •adlion neceffary before the fupreme 
Court, which is the only competent judicature for matters of re- 
demption; The purpofe of this adlion being to declare that the 
preceding order was legally followed out, behoved to be declaratory, 
and was accordingly termed a declarator of redemption. This a<3.ioa 
is not neceOary, becaufe the wadfetter ought to renounce and eva- 
Hcuate the land without legal cpmpulfion ; and therefore the procu- 

xatftT, 
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rator, in the inO;rument of confignation, protefts that the wadfetter 
fliall be liable in the expence of it. It was formerly noticed^ that a 
rcverl^r could not aflign his rights unlefs it was taken to affignees ; 
not only becaufe the deed was Jlriiii juris^ but becaufe the right of 
redeeming was a kind of perfonal facuhy, not capable of being ex- 
ercifed by another. For this reafon, lawyers have found, that it 
may be tranfmitted after being exercifed. A party who has only a 
perfonal reverfion, if he wants to convey it to another, muft firft 
ufe the order of redemption, and then convey ; and the cedent will 
be entitled to infift in the common adion *. The form of fuch 
deeds muft not be a fimple aflignment to the reverfion; it muft be a 
difpofition to the lands themfelves, as redeemed by the order, which 
is conveyed for ihe purpoie of fuing the declarator, k is the order 
which does the bufinefs, and the declarator only afcertains that it 
did fo» 

If the reverfer, after confignation, (hall choofe to take up the mo^ 
ney, (which it has been often determined he is at liberty to do), he 
thereby paftes from, or gives up hia order of redemption. The 
reafon afiigned for this is, that an order of redAnption muft either be 
eonfidered as an offer to the wadfetterr or a ftop of diligence ; either 
ef which may be given up at pleafure ; and hence the money is 
eonfidered to remain the propeicy of the reverfer until decree in the 
declarator. 

If the reverfer takes up his money before declarator, he muft fue 
for it if refufed, upon the confignatory's receipt and obligement ; 
or, if it is demanded and refufed in the courfe of the declarator, the^ 
€ourt will, upon application, ifTue letters of horning for the recovery. 

A conTignatory is not liable in any intereft for the money dcpo^ 
fited in his hands, becaufe it is prefumed that he keeps it dead» readyr 
to be delivered up ; and, if he gives it out, the rifk, and confeq}ient>» 
ly the profit, is bis own f. 

< 

< 

f March 3. 1630, Murray. f July 20. 1617^ Barclay*— 5r«f^ 
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As the otdcr of redemption truty evacuates the infeftmetxt upfon 
the wadfet^ and the decree of declarator works the cxtindlion of it, 
M'Kenzie, in his obfervations upon the ad 1617, juftly notices, that 
the records are in this refpedl defedive ; as a vradfet may appear Co 
be in the perfon of a party, when, in fa£t, it is redeemed. How* 
ever, no inftance has yet occurred, of any prejudice arifing fron 
•^hat circumftance, becaufe they are not now allowed to remain long 
upon that footing. The reverfer either regifters the renunciation, or 
he makes up new titles in his own perfon, which go to the record. 

We are now to fuppofethat the wadfetter is willing to allow the 
lands to be redeemed, and to execute all deeds neceifarjfor that purpose. 
Let us therefore confider. how thefe deeds are to be drawn, and the 
proprietor reinftated in his property* By the reverfion, wadfetters 
are bound to grant a fufficient renunciation and grant of redemption, 
containing a procuratory of refignation, and all other writings necef- 
fary for puttirig the reverfer into his former fituation ; and, in the in- 
ftrument of confignation, the procurator protefts for a renunciatioa, 
xontaining a procuratory of refignation. When the wadfet is heW 
of the reverfer, the praiSice has been to infert a procuratory of refig- 
nation, ad reviatjentiamy in the grant of redemption ; to execute this 
procuratory, and record the inftrument, which effcds a complete 
extinction of the right. Sir Thomas Hope, however, is of opinion, 
and pofterior lawyers have agreed, that a fimple renunciation, duly 
regiflcrecl, is fufficient for the purpofe. * The reafon wherefore no 
new {cSwiQ is neccffary, (fays he), is becaufe the giver of the wad- 
ftt was never difleifed, he remaining l\ill vaffal to his own fuperi- 
or, but a!!enarly did give a bafe fafme to be holJen of himfelf, 
Vv'liich bv the renunciation accrefces to the infcftrnent which he 
I\as rtanJing in his perfon, and is, in cfledt, a ccnfolidation of the 
pro;^.erty with the hiperiority, wliljli remained in his perfon in 
wadfet ^^/ 1 his iJea of a confoliuation of a bafe infeftment by 
renii::cia:i'jn, diJ not uippcar to our fjictalhcrs, in conveyancing, 
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coniifteQt either with principle or fbnu. They therefore iafifted 
upon the pradice oF the renunciation ad remanentiatn^ in which they 
were undoubtedly right. It is a fettled point, that, in the matter of 
abfolute fale, no infeftment can be iranfmitted, or legally extin- 
guiflxed, by renunciation ; but lawyers introduced a diftindion in the 
-cafe of redeemable rights, by coniidering them as burdens or fervi- 
tudes upon property, which might be renewed with lefs formality 
than is requifite, in alterations of the radical lights. Mr Erfkine 

• _ 

gives his opinion *, that fimple renunciation is fufficient to extin- 
guifli wadfets, and quotes Hope for his authority* He does not 
affirm that a xronfolidation is thereby zScQxA ; he only fays, that 
as foon as the revcrfcr's fafine * is difcharged or difburdened of the 

* wadfet.by the regiftered renunciation, he muft of courfe be rein- 

• ftated in the full right of his lands.' The point was determined 
upon a Ihorter and more folid reafon, in the cafe, 7th January 
1680, M^Lclland againft Rulhet. The afl: 161 7 exprefsly requires 
the regiftration of all renunciations of wadfets; and, under the 
word wad/et^ annualrent rights and other redeemable deeds are 
comprehended. Thefe renunciations, therefore, are to be good 
Bgainft lingular fucceflbrs, otherwife their regifliration would not 
have been required ; and, in the cafe mentioned, the Lords found 
the refignation, ad remanentiam^ in thefe cafes not neceflary. This 
alteration, however, being founded only on the words of the ftatute, 
the refignation is dill retained by conveyancers as the mod formal 
and eligible method of excinguifhing redeemable rights. 

When the wadfet was held of the granter*s fuperior. the reverfcr 
ftood poflTefled of a letter of regrefs in the old form : He produced 
the grant of redemption, with the regrefs, to the Lords, who award* 
ed letters of homing againft his fuperior, for reinvefling him by a 
new charter. 

If the wadfetter has been entered with the fuperior upon the con- 
trad, the fuperior is prefumed, by the condition of the new vaflkrs 

Vol. II. 3 A infeftment, 

• Page 297. 
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infeftmenti to receive again bis old one upon redemption* Before 
the ad): of the 20th of the late King, he would have been obliged to 
apply in the old form ; but the neceffity of the regrefs, either cx- 
prefs or implied, is by chat ad): entirely fuperfeded, becaufe fuperiors 
are obliged to receive any vafTals producing a deed, containing a pro- 
curatory of refignation. The method now is, to take from the wad- 
fetcer a difpofition, proceeding upon a fhort recital of the wadfet and 
order of redemption, and containing fuch a procuratory. The old 
regrefs favcd the vaflal from paying a new entry either to the fupe- 
lior, the granter of it, or his Angular fucceflbrs, if it ftood upon re- 
cord. By the late adl, fuperiors are only bound to receive vafTals 
upon payment of an entry ; but, whether the implied regrefs from 
the terms of the contrad would fave the vaflal from this payment to 
the fingular fucceflbrs of the fuperior who had entered the wadfetter, 
is not hitherto determined. 

It now remains to confider the ftyle or form of the renunciation, 
and grant of redemption, when the lands have been held of the re- 
verfer *• This deed narrates the contradl j the infeftment by char- 
ter from the fuperior upon that contrad ; the receipt of the whole 
fum in the reverfion ; and the renunciation and grant of redemption* 
From the terms ufed in this deed, viz. redeemed^ loofed^ and outquit^ 
ted^ we fee the reafon why it is termed a grant of redemption^ i. e. an 
acknowledgment that the order of redemption has been either per- 
formed in all its formalities, or fpecially difpenfed with ; for this muft 
either be acknowledged by the party or declared by a judge. It alfo 
renounces J overgives^ d'lfcharges^ and declares the wadfet to be extin^^ 
'uoid^ and nuM ; but not a word infmuating the confolidation mea- 
tioned by Hope. The claufe of warrandice is carefully limited to 
the extindion of the wadfet, and not meant to be applied to any fe- 
parate right ; and the writs are not to be preferved, but to be cut 
and deftroyed, in regard the right is to be extinguiflied^ 

This 

* Vide the ftyle in Dallas, p. 721- 
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This IS one of the few ftyles given by St Martin which his fuc- 
ceflbrs have difapproved. In this cafe, the wadfeher held of the fu- 
perior ; and the deed does no more than extinguifli his right ; fo 
that, in fa£l, nothing remains with the reverfer but his bafe right of 
regrefs. The whole property, if anywhere, ftands in the fuperior ; 
whereas the wadfetter, by redifponing with a procuratory and pre- 
cept, keeps up and returns the reverfer's right fafe and entire, leav- 
ing him little dependant upon his fuperior. The more approved 
flyle of this deed is a compound of a difcharge, renunciation, and 
refignation, in which the right is not faid to have become void, null, 
and extindt by the renunciation ; but the wadfetter confefles that the 
lands are redeemed ; that all the points of the redemption have been 
fulfilled } and, to render the renunciation effe<^ual, by extinguifli— 
ing the wadfet, the procuratory of refignation is granted ad perpe^ 
tuam remanentiam. 

Since the laft rebellion 1745, which made a very fenfible diffe- 
rence upon this country, by increafing its trade and the current cafli, 
wadfets have gone much out of fafliion. Formerly, a man of large 
property, but who faved little from his income, often chofe to pro- 
vide his younger children, or fatisfy creditors, in that manner. His 
eftate he judged not to be diminiflied ; becaufe, fo foon as his heir 
had the good fortune to get money, the redemption was in his 
power. In the north and weft parts of the kingdom, the wadfet 
^as long particularly prevalent ; and thence a number of finall fa* 
milies were fupported by wadfets held of the chief or principal 
family, and where long pofTeflion had in a manner purified their 
right, and given them a title. A number of thefe wadfets, held of 
the forfeited proprietors, were redeemed by government after the 
year 1745, and they have ever fince been decreafing in number. 
The augmentation of the rental has, fince that time, been rather too 
much the aim of our land proprietors ; and no meafure led to that 
rod more diredly than the redemption of wadfets. 

3 A 2 la 
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In the Highlands the wadfets were generally proper, in the low 
countries improper. In the latter> the proprietors chofe to retain 
pofleffion, and to improve their lands. In the Highlands, improve* 
ments were later of being introduced ; and the lands, for moft part, 
are only proper for grazing. The difference of their annual pro- 
duce, therefore, depended upon the price of cattle, and the greater 
or the leflcr feverity of the winter, and fo are extremely well fuited 
to the proper wadfet,' the effence of which is, that the holder may 
either gain or lofe more than his intereft ; and the chance of the 
one entitles him to the other. 

This fpecies of fecurity was of late years revired for the purpofe of 
creating or multiplying voters, in the elediions of our county members 
of Parliament, a pradice which happily does not meet with general 
approbation, and which, it is hoped, will foon be done away. Bonds 
of provifion, for fome time, have entirely fuperfeded the wadfet, in 
the matter of the provifion of younger children. In wadfets, how^ 
ever, the younger brother or. filler had an advantage fufficient to fti« 
mulate the redemption by the heir, without any dired right, to dii^ 
trefs him, by calling for their money ; and, in imitation of this, he- 
ritable fecurities of provifion were alfo given, about the fame period; 
without requifition ; which was wrong, becaufe the child provided 
had no pofleflion ; and, though he had, could get no more than his 
intereft. St Martin *, therefore, recommends the continuation of 
this pradice in ftrong terms. 

The form of the wadfet being thus difcufled, will render the next 
redeemable fecurities of annualrent right and heritable bond fliort and 
eafy. In the hiftory of this deed, we faid, that, in the time of 
Charles I. aftd II. it confifted of a wadfet of an annualrent equiva- 
lent to the intereft of the fum lent, containing the power of redemp- 
tion, upon the one hand, and requifition, on the other; and that the 
requifition was afterwards altered to a dired perfonal obligement, 
from which period the annualrent right aflumed the title of heritable 

band. 
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dtmd. St Martin gives us two of the forms then in ufe, which we 
will examine in their order, and thence come forward to the more 
modern ftyle. The oldeft form confifls of the following claufes, viz. 

1. The receipt and difcharge of the money borrowed. 

2. The obligement to infeft in an annualrent furth of the lands 
correfponding to the law for the time, and that by double infeft- 
ment ; the reafon of which was, the frequent change of the rate of 
intereft introduced by Parliament from time to time, according to the 
flate of the nation. 

3. The procuratory of rejignation^ in order that the annualrenter 
may enter with the fupeiior, exadly as if it was a part of the land 

itfelf, 

4. Claufe of warrandice^ which jnoft properly includes the lands* 

5. Ajffignment to the maills and duties, with power (it will be re*^ 
marked) to fuK for them by a poindii^ of the ground. 

6* Obligement to enter the creditor gratis^ in the event of the an-^ 
nualrent being held of the granter. 

7« Claufe of redemption^ with a provifo that other debts (hould be 
previoufly paid up. This is an attempt to take fecurity for fums to 
be lent, which was afterwards juftly .repudiated. At any rate, it 
feems here to be quite improper, and even inconfiftent* In a wad* 
fet, the lands them&lves are wholly alienated, and an eik to the re« 
verfion only a*dds a further debt or burden. But here the fecurity 
only extends to a fixed annualrent, for which a full value has al- 
ready been paid. To add, therefore, any thing to it, is doing no- 
thing at all ; for ftill the real fecurity will be for no more than the 
principal fum and the bygones. Such, it feems, was the prevalency 
of eiking, that the diftindion was not perceived ; and St Manin, in 
giving the form,, has omitted to notice the error. 

8* Claufe of requifttion^ with a difpenfation of all the legal forms 
which the kw had prefcribed in thefe cafes ; which ihows that thefe 
forms had become troublefome, and points out the reafon of chan- 
ging the requifuion for the bond. The Writers of thefe days feem 

to 
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to have thought, that the law, in every cafe,, muft yield to private 
agreements The granter of this deed taking in the perfons of fu- 
ture minors, his fucceflbrs, and difpenfing with the calling of future 
tutors and curators, is equally ridiculous, as it would be inefFeaual. 
It was the requifition by which alone the penalty became due ; and 
it was the practice to ftipulate for it feparately, and often to exadt 
it likewife. 

9. Pro'uifo that the requifition fhould not hurt the infeftment, a 
matter already explained at full leftgth, 

10. Claufe oj regijlration. 

I i. Precept of fajine^ to be held either of the granter or his fupe- 
rior. This method of making the precept exprefsly alternative, was 
at all times exceedingly proper, but is now omitted, becaufe the law 
has fo explained all precepts. There is nothing in our forms that 
Writers are fo apt to miftake, and therefore as much of the old ttyle 
might yet be retained as would prevent thefc blunders. The fym- 
bols are earth and flone of the lands, and a penny money upon the 
ground, for the annualrent, as ufe is. This ufe is very ancient in Scot- 
land. Craig, confidering an annualrent as a right or fervitude upon 
property, not a property itfelf, fays, * Sed quid de inveftitura jurium 

* dicemus ? Nam hac tradi corporali aliquo fymbolo non poflunt, 

* veluii fi annuus reditus aedibus aut agro imponatur, denarii fit tra- 

# 

* ditio, et fie de aliis *.' Conveyancers and notaries, ix feems, chofe 
to confider an annualrent as fomething more folid : It ifliied out of 
land ; and, in old annualrent rights, the difpofitive claufe often bears, 

* And the faid lands themfelves, fo far as concerns the faid rents.' 
They therefore added the fymbols of earth and (lone alfo, which 
pradice came to be univerfally adopted in St Martin's time. The 
pradice has fince been continued, altho' all our writers, from Craig 
downwards, agree, that a penny money is the proper fymbol for a 
money annualrent, and a parcel of corn or vidlual, if it be payable 
in visual. Others have infifted upon both earth and (lone, and the 

penny, 
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and fuch has been the ftyle of rendering conditions^ reali or to 
create debita fundi^ ever (ince. In ancient times, the creditor ftood 
pofTefled of the deed containing the reverfion ; and it was often dif- 
ficult to force him to produce it, which introduced the contrad 
"vvith doubles to each party. The regifters enabled them to return 
to the old method of engrofling the reverfion in annualrent rights, 
becaufe the fafine going upoii record, furnifhed them at any time 
with the terms of the rights ; and an extradt from the regifter 
was agreed upon to anfwcr the purpofe of a feparate reverfion. In 
wadfets the contra£t continued, becaufe a number of points occurred 
to be fettled between the parties, which could only be done by that 
fpecies of writing. 

The next form is properly that of the heritable band'*. The dif- 
ference in the firft claufe of this deed is no other than the adje£ticm 
of a common perfonal bond. The heritable right is granted for the 
creditor's further fecurityj and it confifts of fimilar claufes, ranged 
in the fame order, as the former one. In place of an annualrent, 
the creditor is here infeft in the lands themfelves. The cafualities 
are taxed to half a merk during the creditor's pofleflion, which is a 
very proper method, and is generally followed. In a common right 
of annualrent, the creditor could levy namore than his yearly fum; 
and the moment that fum was paid, the land was difcharged tor the 
year. If the proprietor fell into indigent circumrtances, he gra»ited 
new rights, or the lands came to be affeded by apprifers j fo that 
the annualrenter had an annual conflidl for his money ; but, by be- 
ing infeft in the lands themfelves, fo foon as the debtor ceafed to 
pay in confequence of the perfonal bond, the creditor, in fecurity, 
could uplift the whole produce, and apply it to difcharge his debt. 

We have hitherto faid nothing of the tenure of annualrent rights, 
having referved it for this place, upon an obvious account. Of old, 
they were feldom or ever held burgage, becaufe the ancient cuftom 
in burghs had been to charge their property with rents, or to confti- 

tute 
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have read, dirpendng with the cafualicies, and dirponing them to ttie 
creditor. 

In the id Parliament of William and Mary, c. 42. the hard(hip« 
attending annualrents falling in non-entry were taken into confide- 
ration ; when it was enabled, that fuperiorsi in cafe of non-entry, 
are thereby only entitled sto the blanch duties, or other duties men- 
tioned in the infeftment, until citation in the adiion of declarator; 
fo that now the cafualities of an annualrent ate of lUtle confequence, 
and the claim we ha^e been talking of, of the lefs importance. 

The perfonal bond being then introduced in place of the requifi- 
tion, and the infeftment over the whole lands, in fecurity, becoming 
common in place of the annualrent, a great alteration followed in 
the conftrudlion and confequences of thefe fecurities. Formerly, an 
annualrent right was properly a wadfet of annualrent; the creditor 
had no title to uplift more than the (urn of interefl; agreed upon, or 
|o demand the principal fum until he had executed a requifition. 
This requifition gave accefs to the perfon of the debtor, but gave no 
fuither right over the lands. If the annualrenter wanted his prin- 
cipal fum out of thefe, it behoved him to apprife or adjudge, and 
follow the fame courfe as any other creditor. The fame thing took 
literally place in the wadfet; and, therefore, annualrent rights were 
deemed to come under the ftatute 1617, and to require regiftration 
of all difcharges of the principal fum ; but now, when thefe rights 
were converted into heritable bonds, in which the perfonal oblige- 
jnent was evidently the eflential, or principal part of the deed, and 
the infeftment only a:i acceflbry, they could no longer be confiderej 
38 vvadfets., or purchafes of annualrents. Being purely fecuiities for 
debt, it was plain that the perfonal bond might be paid or extin- 
guifhed by intromifTion with the property of the debtor; and the 
debt once in any manner paid, the heritable acceflbry fecurity mud 
Jhave fallen. If this was the cafe in heritable bonds with infeftment^ 
flf annualrent adjeded, there could no doubt remain as to thefe other 
.bonds with infefcments in fecurity, which entitled the creditor to a 
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(oral intromifnon T^ith the debtor's property, in the fame manner as 
an appriiing or adjudication. If every (hilling, then, taken above 
the annualrents vrent to the difcharge of the principal fum, it fol- 
lowed, that debts conftituted by the new heritable bonds were extin^ 
guifhable by intromiffion, by difcharge, or renunciation, without go- 
ing to the record ; and, in fhort, with as little ceremony as any othf r 
ordinary contraction; and fo it was folemnly determined^* 

The holders of money feem quite infatiable in the matter of ft^ 
curity. Not fatisfied with the perfonal bond, joined either with the 
right of annualrent, or the infeftment in fecurity, they chofe to have 
them altogether in one deed ; and hence arofe the prefent eftablifhed 
form of the heritable bond. Though the infeftment in fecurity had 
been devifed in the time of St Martin, and became frequent towards 
the end of the laft century, yet, for a long time, it waS' ufed with 
caution. The tenure of the land behoved to be known with cer« 
tainty. If it happened to be ward, the confequences were dange- 
rous, as infeftment in the property was confidered in the light of an 
alienation, a circumftance which did not apply to annualrents : But^ 
ever fince the abolition of ward holdings, the heritable bond has uni<p 
formly given the creditor both an annualrent out of, and an infeft^ 
ment in fecurity over, .the debtor's lands. 

We are now pretty well prepared to conlidcr a modern heritable- 
bond. It confifts, 

I. Of the recital or acknonvledgement of the loan. — ^The only cir- 
cumftance here material applies to all bonds, viz. that the time of the 
adlualadvance of the money be fpecified, in order to leave no d if* 
pute about the commencement of the intereft. 

^ The perfonal bond in the ufual ftyle. — Intereft, in heritaSle 
bonds, was generally made payable twice a year* to anfwer the exi<p 
gency of the creditor, who trufted to it for his fubfiftence, and the: 
income of the debtor, who received it at Whitfunday and Martin*- 
mas^ 

3B 2 3, The. 
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3. The dlfpofitive claufc both of the annualrcnt and of the laD^s 
themfelves, and whole profits thereof. — This leaves the creditor at 
liberty either to uplift his precife annualrent, or enter upon the whole 
produce for payment of the debt itlelf. 

4. The obligement to infeft^ and procurator^ of refignation^^^Tht zn^ 
lUialrent to be held blanch| and the lands either a me^ or de mr, in the 
option of the creditor. In general, creditors choofe to hold of the grant- 
cr, for the convenience of getting their titles completed to their pro- 
perty at little or no expence; and, upon this account, it is not uncom*- 
mon to omit altogether the procuraiory of refignation, and to infert 
in its place an obligement to grant all fuch writings as may be after* 
wards demanded, in cafe the creditor choofes to hold by retigQation 
of the fuperior. While ward-holding fubfifted, and the tenure of the 
land was ward, or not known, the principal danger, as before obfcr- 
ved, lay in the infertion of a precept, or the taking infeftment upoa 
it. A procuratory, at (hat tim«, was the only fafe form; and a char- 
ter of refignation behoved, as foon as poffible, to be obtained from 
the fuperior to fecure againft recognition. Even whenthis was done, 
unlefs the ward was taxed, the heir of the creditor, by becoming a 
ward vaflal, ran the ri{k, in many cafes, of being fubjedied to cafua- 
lities fuperior to his debt, than which nothing could be more unrea* 
fonable or unjuft. It was confcquently a rule in bufinefs, that no 
money was lent upon ward lands, or heritable bonds taken upon 
them, without the exprefs confent of the fuperior. The creditor in- 
flantly entered with him, and no precept was inferred in the bond. 

5. I he clau/e of 'Vi-arrandice. — lw the old annualrent right this was 
abfolutely neccifary, becaufe it was. a purchafe, *and therefore beho- 
ved to be. warranted. In the fuccecding one, containing a power of 
requifition, it was lefs fo, becaufe tlie rcquifition gave acccfs to the 
perfon, and the warrandice could do no more; but in the modern 
heritable bond it is rather fupeifluous. The bond is fufficiently bind- 
ing upon the perron. Tb.e bnd fecurity is previoufly examined and 
trufled to; and, if that fail, the warrandice can add nothing to the 

force 
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-force of the bona. This claufe, therefore, is retained, merely becaufe 
it is common to all tranfmifTions of heritage* 

6. The obligement to enter the creditor, and his heirs, has been 
fufEciently explained. — Where the debtor holds of the Crown, the 
•expence of making up public titles to a debt would be intollerable. 

By holding of the granter, the heir is fafe in every event; but this 
is not altogether the cafe in a public holding of the granter's fupe- 
rior ; for the ad of parliament only diredls the blanch duties to ftand 
in place of the non- entry before decree of declarator be obtained. 
Should the fuperior obtain fuch a decree, the heir would be liable in 
the full annualrent until his entry, a circumftance which affords an 
additional reafon for holding of the granter in all cafes of this kind. 

7. The qjffignment to the writs and titles of the lands. — As the cre- 
ditors chief fecurlty depends upon the land, and his infeftment gives 
4>im a total right of poiTeflion, it is therefore reafonable that he 
rihould be furnifhed^ or at leaft have right and accefs to the proper 
inateFials for his defence, againft all parties pretending to claim in 
4>refcrence; or for the purpofe of completeing his own or his au- 
thor's title, in cafe of defeats or omiflions appearing poUerior to the 

loan. In pradice, the writings are not delivered. It is a rule, that 
.the perfon having the capital interefl in an eftate is always cuftodiar 
^f the writings, being moft concerned in their*prefervation : A debt 
4S no more than a burden upon the eftate; and, therefore, an inven- 
tory is generally made up and delivered to the creditor, having an 
obligation fubjoined by the proprietor for making them forthcoming 
when wanted. If he demands them in confequence of this oblige- 
xnent, he gives another for their redelivery when the occafion is fer- 
vid. 

8. AJftgnaiion to the maills and duties.-*-This, in all redeemable 
.rights, is intended to give the creditor a dired right, in his perfon, 
to receive the rents from the tenantry, in the fame manner as the 
proprietor himfelf could have done. When we. come to the matter 
of the execution of heritable debts, we fliall explain the nature and 

confequences 
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confequences of this claufe at large. Here it is only proper to oE- 
ferve, that^ in the end of the laft century, when infeftoients in feci>- 
iHy became frequent, creditors were often under the neceffity of en- 
tering to the pofTeflion. It was common to take the proprietor 
bound to make bis tenants enad^ themfelves in the fheriff, fometimes 
in the baron courts, to pay the annualrent, or the whole of their 
rents, to the creditor. This is noticed by Spottifwood *, and the 
claufe inferted which we have obferved in feveral old bonds, but 
better expreffed. 

9. l^he claufe of regiflration^ and its effeds, need no explanation. 

10. llae precept of fajine.^—ln this there is nothing particular. 
Fradice, for a long time, has transferred to the precept the claufe of 
rede.nption which formerly was in the body of the deed» Notaries* 
fometimes blundered in the recital of thefe fecurities in their inftru- 
ments of fafirie. It is abfolutely neceflTary that the conditions, and 
efpecially the material one of the redemption, (hould fully go to the 
record. Notaries are obliged to infert the precept verbatim ; and^ 
therefore, to infure againft their ignorance or blunders, the redemp- 
tion of heritable bonds is always referved for, and ingroflTed in the 
precept. 

Here it may be obferved, that the heritable bond differs very littlfe 
from the right of anhualrent, either in the eflential claufes or their 
arrangement. The one has a claufe of requifition, the other has a 
perfonal bond. The old right was confined to an annualrent ; in 
the modern one, the infeftment extends over the lands themfelves ; 
and the difpofition is evidently the bafis of the whole. Doubts were 
at firft entertained about the confiftency of an infeftment of annuak- 
rent with an infeftment in fecurity ; and, to remove them, declara«- 
tions were fometimes inferted in the bonds, of the following import, 
viz. * Declaring always the infeftment of annualrent, and the other 
^Infeftment of property, to be confident, and that the fame may be 
^ exerciied either as cumulative or diflindl rights, the one without 
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^•'prejudice of the other.' This claufe can do no harm, btft it Is cer- 
tainly not neceflary, for there is no concurrence or inconfiftency in 
the infeftment. 

The difpodtion In Security thus annexed to the heritable bond, was 
intended to entitle the creditor to a total pofleflion of the • debtor's 
eftate, as a convenient method of obtaining the repayment both of 
his principal and intereft* Where the perfonal obligement fails, 
great difficulties occur in tKe recovery of the capital of a -debt, in 
virtue of the heritable fecurity. Indeed,, fo ftands the law of Scot- 
land, that this is feldom accompliflied but by a fale of the eftate, 
either voluntary or judicial. Thefe difficulties led pradlitioners to 
the idea of a total intromiffion^ and of taking a power for that pur- 
pofe, by an infeftment in fecurity, and an aflignment to the whole 
maills and duties. The example was fet to them by creditors appri- 
fing or adjudging, who by law are entitled to pofTefs their debtor's 
whole eftate for payment of tbeir debts ; and it was right that cre- 
ditors, by prior infeftments, fliould be entitled to exclude them. 
5ut here new inconveniencies darted up. A creditor, taking pof- 
Teifion of his debtor's property, becomes, in reality, a factor upon 
jt.; and he muft account with the debtor not only for what he ac- 
tually did receive, but for what he might have received. This hyi 
4iim under the neceffity of doing what is termed exa^ diligence 
:againft the tenants, and of keeping a diftin£t and regular account of 
Kis intromiffions and outlays. The charge will afluredly be made 
againft him by a complete rental of the eftate, from which he muft 
difcharge himfelf in the beft way he can. If he is forcibly inter- 
rupted by other creditors^ and debarred from the total pofTeffion, he 
'V9\\\ be liable only for what has been a£lually received ; but the evi- 
dence of all this muft be carefully procured and preferved, and a le- 
jgal difcuffion of the bufinefs becomes almoft inevitable. In order to 
4etyoid thefe great inconveniencies. Writers have had recourfe to the 
old method of excluding them by the convention of parties j and, 
for that purpofe, the fbllowing claufe is feldom omitted in a modern 
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heritable bond ^. Debtors feldom hefitate at this provlfo : But^ 
whatever liberty feems thereby to be given to the creditor, it is not 
advifable either to make a capricious ufe of it, or to relax in the ap- 
plication of the common rule of intromiflion ; for it is to be remem- 
bered, that creditors upon heritage have oftener to account to one 
another than to their debtor ;. and, when that is the cafe, the account 
comes to be inftituted upon very different principles. 

Before going further, we (hall here take notice of a point 
in pradlice never omitted either in the purchafe of land,, or the 
lending money upon heritable bond; When employed to lend, 
money upon this fecurity, we are firft to examine the titles 
which the borrower produces to his land. Then we are to require 
a fearch of the records, in order to difcover what incumbrances are* 
{(Iready upon the eftate. No purchafe is made without fuch a fearcl^. 

and< 

< < And further, it is hereby provided uid declared, that in cafe the faid A. S. or 

< his forefaids^ {hall think fit, at any time hereafter, to enter into the pofleffion of the 
<-fakl lands and others forefaid, or to the uplifting the rents, maills, profits^ and duties 

< of the fame, or any part thereof, either by virtue of the infeftment of property in fe- 

< curity to follow hereupon, or of the foregoing af&gnation to the mailb and dutiei 
<* thereof > then, and in that cafe, they fhall be only liable to hold count for their ac« 

< tual intromil&ons with the faid rents, maills, profits, and duties, according as the fante 
« {hall be inftruftcd fcripto vel juramento^ after dcduAion always and allowance to them 

< of what they fliall happen to deburfc for reparations, ccfs, miniftcrs ftipends, fchool* 

* mafters falaries, and other burdens of whatfoever nature, whether incident or incum* 

< bent, afFcfting the fame any manner of way ; and after deduftion and allowance of 

< what charges and expences they may be at in maintaining and defending their right 

< to the faid lands and others already mentioned, or their pofTefSons of the fame, by 
« thefc prefents •, and that they fhall be nowife liable for diligence, or the infolvency of. 

< tenants, or for oraifllons : And alfo, that it fhall be lawful to them to relinquifh, give 

< over, and again reafTume the pofTcflion of the faid lands and others already mention- 

< ed from time to time, as they fhall fee fit, without being obliged to make any inti- 

* mation to me or my forefaids, or any-other perfon whatever, of their fo relinquifhing 
^ or reafluming of the faid pofTefiion *, and that no p3iTefBon or intromiiBon fhall bc^ 

* prefumed againft them, fave what fhall be inftrufted fcripto vel juramento^ as faid is ; 
^ under which provifion thcfe prefents are accepted by the faid A,. S. allenarly, and na. 
^ Qtherwifc/ 
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and no money ought to be lent without it; for it is not to the man we 
are trufting, but to the ellate. The eftate is the debtor; and therefore 
every circumftance attending it is of the utmofl: importance. The 
total negleA or inattention to this particular has lately proved ruin- 
ous to many families in this country ; and the general diflrefs which 
has fallen upon the landed property, has brought to lighc a number 
of eftates, affedled with voluntary heritable fecuritieSi to double and 
treble their value, which could never have happened but either by the 
implicit confidence of the lenders, or the fupine negligence of their 
doers. If one man is to truft another, let his fecurity be perfonal. 
If he looks to the land, let him do it with effed, fo as nothing may 
be left undone ; for it has an aukward appearance^ to betray a want 
of confidence \x\ the perfon by taking real fecurity, and then to fail 
in rqpdering it efiedual ; nor is it always the fault of the proprie- 
tors, who are apt, even in good faith, to put values upon their 
eftates which prove to be ideaU Upon the fame priiy:iples, it is adt« 
vifable to take immediate infeftment upon an heritable bond ; and^ 
for that purpofe, the inftrument is generally prepared at the fame 
time with the bond itfelf. 

Sometimes, however, this is delayed, and the lender finds he has 
ufe for his money fooner than he at firfl: imagined. Loans upon 
heritable fecurity are attended with confiderable expence, and there- 
fore it is always expeded that the fum is to lie for a confiderable 
time. In place, therefore, of recalling the money, the holder of the 
bond, in the event mentioned, either by himfelf, or with the debt>- 
cr's affiftance, gets another perfon to advance the amount upon an 
aifignation. At other times, the creditor in the bond is obliged \s> 
convey it upon his own account before infeftment taken. 

Ill either of thefe cales, the affignment confifts of the following^* 

claufes : 

I. Recital of the bond to be conveyed. 

a. Receipt for the value, or the caufe of granting*. 

^. Conveyance to the annualrent and lands. 
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4. Conveyance to the <iOnd. . fums coiuained in it, ; .•• to the 
unexecuted procuratory. 

5. Redemption. An^I, 

^ 6. Warrandice from ad and *: *d. 
Upon this Gccafion we muft again mention, th?t the choirc* or 
difpofuion is the bafis and the modei of all ou» deeds of tranl • :i. 
The heritable bond being truly a difpofitio'i or an annualreri , a- 
tains all the claufes of the difpofuion, and preferves their 1 . : .al 
arrangement : So the aflignation is exadly a conveyance to a difpo- 
fuion upon which no infeftmcnt has followed, and the parts are in 
the fame order. The heritable bond contains a perfonal ohiigement 
for the debt, and an heritable fecurity acceffbry to that debt. The 
conveyance ought to tranfmit firft the perfonal debt, and then the 
acccfTory fecurity, in the fame order as they are often feparately 
ufed ; but this order, by the ordinary form, is altered. The accef- 
fory fecurity, or annualrent, is firfl conveyed, and then the perfonal 
bond ; and its cQntents are clafFed in with a feparate aflignment to 
the other claufes in the heritable bond, which confounds the two fe- 
curities together in a very aukward manner. So cuftom, however, 
has eftabli^ed it. 

A tranfadlion of the fpecies we are talking of is a fale of the debt. 
The doer, therefore, for the purchafer ought not to be fatisfied with 
feeing the fearch of the records upon which the money was origi- 
nally lent ; he ought alfo to have an additional fearch of the inhibi- 
tions up to the date of the aflignment ; becaufe the fecurity having 
remained fo long incomplete in the perfon of the creditor, he may 
in the mean time have granted a back-bond, or other counter ohiige- 
ment, qualifying his fecurity ; and inhibition ufed againft him upon 
this, would ftrike againft the tranfmiflion, and affed the infeftment, 
of the purchafer. 

An afiignment to an heritable bopd may be intimated j and, in 
that fhape, it will no doubt carry the annualrents due, or that be- 
come due, fo long as no complete right appears to interfere with ic ; 

but 
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but all thefe annualrents, not adually uplifted^ are carried by the 
firft complete right j and therefore, in all incomplete real rights, the 
effedual ftep is to take infeftment, and record the fafine, which an- 
fwers the purpofe of intimation of the perfonal debt, and completely 
tranfmits the real fecurity. A creditor in an infeftment of annual- 
rent conveyed it by affignment. The affignee neither intimated his 
righti nor took infeftment. The creditor ventured to difcharge the 
debt ; and this difcharge eflfedually extinguifhed it, in prejudice of 
the affignee *. 

It very feldom happens that an heritable bond goes further than 
to one affignee in a perfonal fhape ; but, if it fliould do fo, the deed 
is only lengthened by a recital of the affignment, which is the title of 
the granten The difpofitive words of the annualr?nt are marked 
by the addition of the words again fell and convey ; and, in place of 
Hfign^ we transfer the perfonal debt, 
. Returning from the fuppofition of affignment and transfer, to 
what mod commonly happens, i. e. that the creditor takes immedi- 
ate infeftment upt>n his bond ; and if, after being infeft, he fells his- 
debt> a difpofition and affignation of the bond and infeftment is 
to be prepared ; and here the deed returns entirely to the form of 
the difpofition. It is purely a difpofition of an annualrent, and jthe 
lands in fecurity, with an affignment to the perfonal bond. IThe 
warrandice in thefe conveyances is from fa£t and deed alone ; ^nd, 
whether expreffi^d or not, that warrandice is implied in the nature 
of the tranfaftion. In tranfmiffions of debt, even abfolute warran- 
dice, whether per vicuriam or intentionally fo exprefled, will not 
make the granter anfwerable for the folvency of the debtor, or for 
the debts being made eventually efFedual, and will only extend to a 
guarantee againft all legal exceptions. If more be defired, a fepa- 
rate and fpecial obligement (hould be taken, as there is certainly no 
poffiblc event concerning which* agreements may not take place be- 
tween parties. 

3 C a li 
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It 18 common to recite the claufe of redemption from the bond 
Terbatim in the precepts of difpofitions of this kind^ but that preci- 
fion is certainly unneceflary; as a general reference to the bond itfelf 
is fufficient. 

We have fuppofed that the creditor in the heritable bond had ta- 
ken fafine upon the debtor*8 precept, and, in that fituation, granted 
the preceding conveyance. Now, in that cafe, the procuratory of 
refignation remained unexecuted ; and therefore, in place of a new 
procuratory, the preceding difpofition (hould have contained a pre- 
cept and an aflignment to the unexecuted procuratory contained in 
the bond. This puts it in the power of the difponee either to infeft 
by confirmation, i. €. upon the ^ifponer's precept, to be confirmed by/ 
the debtor, or by refignation in the hands of the debtor's fuperior. X 

The difpofition given by Mr Dallas is not properly or diredlly fuited 
to this purpofe, though it is commonly followed upon the occafion. It 
contains a fecond precept, and a fecond procuratory. The fecond precept 
is quite right, becaule the firft one has been executed; and an infeft- 
ment taken upon the fecond may either be confirmed by the debtor, 
or both of them may be confirmed by the debtor's fuperior, at the 
pleafure of the holder : But, if the difponee makes up his titles upon 
the fecond procuratory, he then makes his choice, and comes dired- 
lytrhold of the debtor, lofing fight, in a great meafure, of rhe 
debtor's fuperior. This, indeed, as matters now ftand, is no lofs, as 
has been already noticed. However, it is requifite that the difference 
of the things fhould be fully explained and underftood* If the cre- 
ditor difponer had obtained from his debtor's fuperior a confirma- 
tion of his double infeftmenr, or had taken infeftment upon a char- 
ter of refignation from the fuperior, a fecond procuratory, and a 
fecond precept, were neceflary in his conveyance. We fhall fup- 
pofe the title made up in this manner; in which cafe the difponer 
obliges himfelf to infeft the difponee, to be held either of himfelf 
or the fuperior of the creditor in the bond, and grants a procuratory 
for that purpofe ; and dircdions are alfo given for conveying the 
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titles obtained from the fuperior : But, though that method may be 
followed, the form is extremely ill chofen ; becaufe titles are very 
feldom taken from the fuperiors of the granters of heritable bonds* 
The bed method, in thefe tranfmifTions, is to grant precepts, and to 
convey fpecially the firft unexecuted procuratory, whereby, if there 
be real occadon, the creditor, or his heirs, may at any time evacu- 
ate the whole train of bafe infeftments, and hold of his debtor's fu- 
perior. yL ^ 

We know only of one cafe in which a fecond or third procura- 
tory, from difponees infeft bafe, can be of any ufe; and that is, if 
the debtor and his heir refufe to confirm, they may be charged with 
horning upon the ad; but this ie not a probable event; and the exe- 
cution of the firft procuratory in the fuperior's hands would be an 
immediate and deferved puniihment. 

The next probable event is, that the debt is ready to be paid up 
by the proper debtor in the original bond, when a difcharge and re^ 
nunciation is to be granted by the creditor, which is exadlly the re- 
nunciation and grant of redemption of the wadfet. The claufes and 
the order being the fame, all the obfervations formerly made apply 
to this deed of extindlion. As in the wadfet, fo here, likewife, con- 
veyancers, walking clofe up to feudal principles, have infifted upon 
the infertion of a procuratory of refignation ad remanentiam^ and up- 
on the regular execution of that procuratory. In wadfets, good rea- 
fons appeared for this ftridl regularity. The lands themfelves were 
abfolutely conveyed ; and an infeftment fo much diverted the rever- 
fer, that a fimple difcharge of the faculty of reverfion completed a 
right to the lands in the perfon of the wadfetter. But an infeftment 
of annualrent, or fecuriiy, is only a burden or fervitude upon the 
property, which remains entire in the debtor. A renunciation, there- 
fore, ought completely to remove or extinguifh this burden ; and fo 
our Judges have again and again determined. Confidering, alfo, the 
heritable fecurity as no more than an acceflbry right to the perfonal 
obligement, and not a wadfet of an annualrent| it was mentioned, 

that 
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that the Lords db tioc confidet It as coining under the ad 1 617, and, 
confequently, that it is extinguifhed by a difcharge and renunciation, 
even without being recorded *• Writers, however, have perfifted 
both in inferting procuratories of refignation in the renunciation of 
heritable bonds, and in recording them in terms of the aft 1617; 
for which purpofe, the claufe of regiftration fpecially points out that 
record* 

The regiftration is undoubtedly expedient, if it is not neceffary. 
Like the charge and difcharge of an account, the infeftment and the 
renunciation meet one another, and prevent a number of doubts and 
inquiries which might otherwife give purchafers uneafinefs; and the 
diftindion, though laid down by fome late writers, and fupported by 
a fingle decifion, is by no means eftablifhed. So far from it, that 
in a cafe f, where a difcharge of a part of an heritable bond was 
taken back by the creditor from the debtor, the whole debt was in 
confequence found to fubfift. Had the difcharge been regiftered, 
there was an end of the matter; and in that, and feveral confecutivft 
decifions, it is taken for granted, that a perfonal difcharge does not 
extinguifh an infeftment without regiftration. The practical rule-, 
therefore, is, never to omit the recordmg of thefe deeds. Convey- 
ancers, here again, as in the wadfet, ftand upon the old maxim, that 
every infeftment muft be extinguiflied by refignation. In the tranf^ 
miflion of land property, this is no doubt an axiom ; but Mr Erfkine 
is not of this opinion in the cafe of redeemable rights : * As the 

* debtor in a right of annualrent (fays he) continues proprietor, not- 
' withftanding the impignoration of the rents to the creditor, it is 

* not neceflary, nor indeed congruous, for the creditor to make over, 

* or furrender, the lands, after his right is extinguifhed by payment ; 

* for refignation cannot be made but by him who is at the time vef^ 

* ted with the property of the lands to be refigned.' Though the 
pofition itfelf may be right, the reafon afligned is certainly not fo 
folid. It is quite oppofite to the cafe of Campbell, juft quoted j for, 

if 

• July 8. 16S0, Rankcn. ' June 19. 1745^, Campbell. 
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if the creditor's nglit or title in the land vanifhes, ipfofaEiOy by the 
receipt of the money, the return of the difcharge would not have 
availed the creditor, and his debt, quoad the land, behoved to have 
been held to be paid. It is contrary to many other inftances we 
could nieniion ; but it is enough to fay, that it is contrary to the 
wf^ole fyftem of the forms we have been confidering, all of which 
px>:eed upon the idea, that the creditor's right, or real hold of the 
lands, remain in him until it is exiinguifhed or conveyed by his own 
dec<a. This we hold to be more efpecially the cafe when the annual- 
rent, or debt, is held of the debtor's fuperiorj for then it is in a man- 
ner out of his power altogether. It is a property, or eftate, which 
has been feparated from him, and, therefore, ought to be formally 
reftored* So far, however, has practice yielded, that, although the 
procuratory of refignation be continued, it is not executed, but fimp- 
ly put upon record. 

We fhall conclude this long difcuffion of redeemable rights with 
Lord Stair's advice concerning them, which, as it regards our imme- 
diate pradice, dcferves attention. * Thefe who purchafe wadfets, 

* infeftments of annualrent, or property, for fecurity of fums, rua 

* the hazard^f fatisfadion and payment of thefe fums, by intromif* 

* fion or otherwife, wherein there is little inconvenience ; for no man 

* (hould purchafe a redeemable right without confent of the reverfer 

* or debtor *.' It is evident, from what has been juft faid, that the 
records give little or no fecurity in thefe cafes j and, therefore, the 
confent of the debtor, exprefsly taken, is the heft method of exclud- 
ing all after exceptions to the debt. 
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THE creditor having got complete heritable fecurity on the lands 
of the debtor for his moneys we are now to examine into the 
right which he has to recover the fums annually due to him, to- 
gether with the forms and mode of efieduating it prefcribed by law; 
which will lead us into an inveftigation of the origin, and the diffe- 
rent circumftances attending the right called by our lawyers dcbitum 
fundi. 

We muft here, again, beg attention to ibme of the mod material 
circumftances attending the original feudal contra^. When the vaC* 
ial failed ia the performance of the fervices due to his lord, the con- 
fequence was, a forfeiture of his feu : The conditions indudlive of 
the grant not having been performed, it fell to the groiAd, and mat- 
ters returned to their former fituation. Thefe duties often increafed 
with the wants, fituations, or neceflities of the lords ; and, in mili- 
tary tenures, the performance of the tenant was difficult, and his 
failure often fatal to his right. The defence of the kingdom de- 
pended upon the obedience and alacrity of the military vaflals, in 
fulfilling the conditions of their tenure ; and, for tliat reafon, knight- 
fervice in England, and ward-holding in Scotland, long retained the 
exaftnefs and feverity incident to the original nature of their warlike 
inftitution. In other tenures by diflferent fervices, fuch as foccage 
and feu, the defence of the nation was not concerned. The imme- 
diate intereft of the lord feemed to be the only thing in view ; and, 
therefore, an abfolute forfeiture appeared too fevere a confequence 
cf the tenant's failure. The dues of the lords being fixed and cer- 
tain,. 
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taiQ, were capable of receiving an adequate recompence; or, in other 
words, he could fuffer no damage but the delay. Even that delay 
might be valued ; and, therefore, the forfeiture was foftened into a 
feizure of the pofleflion of the lands, until fatisfa£tion fhould be made 
by the tenant. 

A feizure of a man's whole eftate behoved effedlually to prevent 
him from making payment, or performance of his fervices and du- 
ties, unlefs he had other lands fufficienc to enable him to do fo; and, 
therefore, this exclufion from his property went out of ufe, as de- 
ftrudive of the purpofes for which it was allowed. In place of the 
land itfelf, a feizure of the cattle, and other moveables, was adopted; 
and, if the duties or fervices were perfonal, this method foon diftrefled 
the tenant or vaflal into compliance. Though the claim lay in. 
money, ftill it proved eflfedual ; for rents were low, and the cattle 
and moveables were always fufficient to difcharge the failure* The 
military tenures in the South, came at an early period, to be con- 
verted into money, or fervices certain. Thus changed, they were 
termed e/cuage; and, therefore, being reduccable to a certainty, or, 
as we fay, to a liquid demand, diftrefs naturally became the univer- 
fal remedy in the hands of the lords. The Englifh lawyers tell us, 
that this diftrefs was adopted in imitatioa of the Roman law, which 
direded the moveables of the debtor to be firft feized and fold, be- 
fore the land could be touched. The right of the lord, however, did 
not properly affeft the moveables ; it affeded the lands themfelves; 
and this gives us the reafon why thefe goods did not, though taken, 
become the property of the lord, but only remained with him as 
pledges, to force or diftrefs the tenant into performance of his duty. 

In thus accepting a power of diftraining for their dues, the lords 
did not exchange or renounce the real right of re-entry to the lands, 
in the cafe of obftinate refufal, continued failure, or delinquency, 
upon the part of the vaflal. On thefe great occurrences, the right 
of the lord to the lands, or to the dominium utile^ revived ; and hence 
there remained with us non-entry, efcheat, recognition, and the 

V01-. IL 3D other 
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other burdens incident to feudal property. The diftrefsi confequent- 
ly, was pra^ifed only in fmaller degrees of failure, fuch as the non- 
performance of duties and fervices of a fixed nature* It was not ac- 
cepted in lieu of any claims upon the land but fuch as the moveables 
were able to difcharge; and, where no moveables were to be found, 
there the fuperior was entitled to re-enter upon the land itfelf. Thefe 
ufages particularly applied to foccage tenants in England, and to feu- 
holders in Scotland; for the lords, as Blackftone juftly tells us, 'foon 
' found it neceflary to commit part of their lands to inferior tenants, 

* obliging them to fuch return in fervice, corns, cattle, or money, as 

* might enable the chief feuditorys to attend .their military duties 
^ without diftradions ; which returns, or reditus^ were the original 

* of rents.* 

Grants of this kind, though in the feudal form, refembled, in 
every other circumftance, the cmpbjtcufu of the Roman law. The 
perpetual nature of this right made it pafs not only to the heirs of 
the tenant, but to his difponees, or fingular fucceffors. *The emphy- 
teutic grant, therefore, was confidered neither in the right of an ah- 
folute fale, or a leafe, but as a right diftind in its nature and quali- 
ties from both. There was one condition inherent in the nature of 
this contraft, that, unlefs the tenant made payment of the rent, the 
right fell to the ground; and the granter of it might have re-entered, 
and ejeded the tenant, although the contra<3: contained no condition 
of that kind. The fpace in which this forfeiture took place was li- 
mited to three years; and what appears fingular is, that the re-entry 
of the original proprietor is allowed to be hrevi manu. 

It will be recolledted, that the earlieft feudal grants were tempo- 
rary; and that it was only in courfe of time they grew into perpe- 
tuities. When military fervices were changed for money and pro- 
duce* the feudal grant came to be exadtly the emphyteufis of the 
Romans; and, accordingly, all its principles were adopted into the 
conftrudion of that right. The dominium dircBum et utile was ac- 
knowledged; and, confequently, the tenant had a feparate and di- 

ftina 
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tenant as fuffering a forfeiturei and the mafter as getting a benefit 
by the improvement or meliorations made by the tenant; and. there- 
fore, no perfonal claim for payment of the arrears lay againft the 
tenant or the pofTeflbn 

The Kngliih did not admit into their law or practice the Roman 
diftindlion between the emphyteutae and the contra^ of location. 
Their leafes are, in fa£t, a compound of both ; fo far as they are 
ftill chattels or moveables, they are of the nature of the contrad 
of location ; and, fo far as relates to the remedy of the landlord in 
the recovery of his rents, and in the removal or ejection of the 
tenants, they are of the nature of the empyteutae; for fo it is, 
that, for ages, the Engli(h landlord had no other remedy but by 
diftrefling the moveables of the tenant ; no other method of remo« 
ving him but that of expulfion brcn;i manu ; and next of attaching 
him by an adion of ejedion, as if he ftood proprietor of the land. 
The late ftatutes, made in the beginning of the prefent century, 
have, in a great meafure^ altered the nature of thefe remedies, and 
fo far brought the leafe back to its original charader, of a contraii (f 
location. 

If the definition of the emphyteufis agreed to the Englifh long 
leafe in moft circumftances, it coincides more completely with the 
Scottifh feu-holding, or tenure in feu-farm; infomuch, indeed, that Sir 
Thomas Craig conftantly ufes the Roman term in place of our own. 
We obferved upon a former occafion, that Sir Thomas, from a long 
ftudy in the principles of feudalifm, had become enamoured even 
with the rigours of that fyftem, and had ferioufly lamented that the 
military fervices Ihould ever have degenerated into returns of money 
or produce. He is forry that the foccage tenure ever took place in 
England, or the feu-holding in Scotland. The giving of lands in 
feu-farms, however, prevailed in this country at a very early period. 
They were granted exadly in the old Englifli form, /. e. by a char- 
ter or deed poll, and were confidered to be perpetual leafes. They 
were held to be alienations^ and therefore not valid without fafine.^ 

For 
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For the fame reafon, they were liable to forfeiture by recognition ; 
and, in the firft aA of Parliament which we have refpe£ling this 
matter, which is €• 71. of the 14th Pari, of James II. the King en- 
courages his nobility and freeholders to accord with their tenants for 
fetting their lands in feu -farm ; and, fuch agreements being made, 
the acl fays, * Our Sovereign (hall ratify and appreive the faid afle- 

* dations, lb that gif the tenantry happens to be in waird in the 

* King\s hands, the faid tenant ftiall remain with his feu-farm unre- 

* moved, payand to the King fik like farmy induring the waird, as 

* he did to the lord.' The benefit of this method of difpofing of 
lands had been fenfibly felt in the country long before this period ; 
but the exteniion of it was greatly limited by the reftraints upon ali- 
enation, which the a£t of Parliament of James was intended to re* 
move. Every word in this ftatute is plainly relative to the idea of 
leafes. The lands are faid to be fet in feu farm ; the right itfelf is 
termed ajfedation ; and the feuer himfelf is called the tenant^ who is 
in all cafes to remain unremoved upon payment of his rent. 

Let us now examine into the nature of the right which this em^ 
phyteufis, or perpetual leafe, bellows upon the tenant. This was a^ 
queftion debated with fubtilty and keennefs among the old feudal^ 
ifts. The Roman emphyteufis bellowed the entire property on the* 
tenant, burdened with the rent. Upon this the feudalUls founded 
their dominium direHum et utile. Our Craig, in clearing the dillinc«-^ 
tion between a fub-feu and alienation, has treated this point with 
groai perfpicuity. ^ Alienation (fays he) appears to be a pure and 
^ abfolute difpofal of the feu, which cannot be done without con«» 

* fent of the lord ; but fubinfeudation is a fpecies of emphyteufis 

* in which the vaflal is retained, in which he is obliged to perfornv 

* the fame fervices to his lord ; nor is the condition of the lord, with 

* regard to thefe fervices, deteriorated, becaufe the prellation of theov 

* remains as a burden upon the land : They follow it into the per- 

* fon of the feuer ; and, for the performance of them, it is liable to 

* diftrcfs. With us^. feus are authorifcd to be given by fpecial fla- 

^ luta: 
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* til re for fuch rent as may be equivalent to the former value at tbc 
^ time* He who grants lands in feu, not only retains the fuperiority 

* and quality of dire^S: fuperior, but alfo the property, or dominium 

* utile^ with refpeft to the fubinfeudation ; for fo far he receives the 
^ value, according to the ancient eftimacion, and fo far he remains 

* both vaflal and fuperior V The other cannot be confidered as the 
fuperior, but as perpetual tenant : * Non dominus fed perpetuus Co- 

* lonus ftatim reputatur, et emphyteufis nihil aliud eft nifi locatio 
^ ut fundus melioretur et colatur, domibus arboribus et pomariis, et 

* viridariis exornetur t** 

This is a very exaft definition of the incereft of the firft grantcr 
of the feu, and the feuer or tenant ; but, after all, by acquiring a 
feu, and being infeft, the feuer gets the real property, or dominium 
utiUy of the land. He is in poiTeflion of the land itfelf, under no 
other burden than the luperior's rent, and may therefore exercife 
every aiJl of property relating to it ; and, among other things, he 
may fell the produce, and difpofe of it as he pleafes. 

The Scoitifh feu- hold is the Roman emphyteufis, executed in the 
forms of the feudal law, and regulated in all other particulars by the 
maxims of that jurifprudence, in the fame manner as the foccage te- 
nures of England. The rent payable by the tenant being fubftitu- 
ted in the place of the ancient military lervices, is a feudal duty re- 
coverable by the fame methods as the other duties or cafualities in- 
cident to feudal tenures: This matter is well explained by Lord 
Stair. * Infeftmcnts (fays his Lordftiip) of feu are like to tlie-^m- 

* phyteufis in the civil law, which is a kind of location, having in 

* it a penfion, as the hire, with a condition of planting; and policy, 

* for fuch were commonly granted of barren grounds ; and therefore 

* it retains ftill that name alfo, and is acc-^untcd and called, an aTe- 

* datifMi or location in our law ; but Uecaule fuch cannot be hercvli- 

* tary and perpetual, all rentals and ta-.^ks necefflirily requiring :in 

* ifli, therefore the feu-hokling.s partook both- of infeftments (as p. if- 

*fing 
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* (ing by fafine to heirs for ever) and of locations) as having a pen- 

* fion or rent for their reddendo, and are allowed to be perpetual, 

* for the increafe of planting and policy */ Since this is the cafe, 
the remedy of the landlord mud be by diftrefs of the moveables, in 
tL: f v^ '^lace ; and, if that does not prove fufEcient, he muft be en- 
titled to reiw- ''-/: hnd into his own pofleffion, and to forfeit the 
feu. 

Let us, in the next place, fee what our great writer has left us 
upon this lubjrdt. In explaining the eflFefts of the declarator of 
non-entry, he exprefles himfelf in the following manner : • As to 

* bygones, the fuperior, by the decreet of non-entry, is entitled to 

* diftrefs the goods of the vaflal, if any are found upon the lands ;. 
' but no other goods can be feized but what are locally in the terri- 

* tory. If no other goods are to be found upon the lands, he recurs 
^ to the feu itlelf t-* In the fame manner, he tells us, that diftrefs 
18 competent for the other feudal cafualities, as the fafine ox, and al- 
{o for the rents or feu-duties. The mode of this diftrefs is exa£lly 
t)iat of the Englifli lord, viz. by the private authority of the fuperi- 
or : ^ Apud nos pro tribus termini immediate praeteritis poterit 

* fua adoritate diftringere ij:.' — * The overlord may diftrenzie, (faysr 
^ Balfour), conform to the reafonable confuetude of his court, and 

* without the King's letters, his tenants or men's moveables, goods,, 

* and cattel beand within his own bounds of jurifdidlion, for fic help 
^ as his tenant or man ftiould do to him by law and reafon ; and 

* therefore, gif the overlord may poind and diftrenzie his tenant for 
^ the fervice aught to him, or gif his juftice help him thereanent, he 

* may alfo rather diftrenzie them for the relief, and for fervice aught 

* by them to him for his lands ||/ In burgal tenements, the fame 
method took place : ^ Gif ony tenant or mailer pays not his mail at 

* the term, it is leifome to his mafter, without licence of the provoft, 

•to. 
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* to take an poind fra him therefor, within his own land occupied 

* by the faid mailer V 

Not fatisfied with the provifions of the law, fuperiors took into 
their affiftance the aid of particular agreements, which were termed 
claufes irritant^ all of which chiefly refpedled the recovery of the 
land itfelf« Sometimes it was agreed, that, upon failure of the vaf- 
fal, the fuperior fhould only enter upon the lands, and retain them 
till his claim for bygones fliould be faiisfied j but more commonly, 
that the feus (hould be forfeited upon the vaflars negled for a cer- 
tain fpace. The common law borrowed upon this occadon the em- 
phyteutic forfeiture of the Romans. * If the vafTal ^fays Craig) ceafed 
^ to make payment for three years, his feu became null and open to 

* the fuperior ipfo jure^ although no claufe irritant be inferted in the 

* deed f.' This rule (fays he) was lately introduced with us by ad 
of Pailiament : * lit quod magis mirum eft, tempus coadatur ad bi- 
^ ennium.' This adt ordains, * That all feuers negledting to make 

* payment of their feu-duties for twa years, fall amit in time the feu 
^ of their lands, conform to the civil and canon laws, ficklike and in 

* the fame manner as gif ane claufe irritant was fpecially engroflcd 

* and inferted in the infeftments of feu farm J/ As the civil law 
allowed three years, Craig exprefTes his furprife that the ftatutory 
part of the adt (hould be borrowed from that quarter, and yet the 
fpace be limited to two years. But we have heard that the Enp;lilh, 
long before that time, had limited the fame forfeiture to two years; 
and the probabiliry is, that the ad only revived this particular of 
our own ancient law- 

Neither the landlord nor the fuperior could, by their own autho- 
rity, poind or diftrefs their tenants and vaflals for more than three 
terms immediately preceding. Balfour || quotes feveral decifions 
refpeding this point about the year ij6o. Craig gives no reafon 
for it when he lays down the fad; but the common law had efta- 

bliHied 
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WiQic3 a rule in favours of country people, not prefumcd to l)e care- 
ful in the prefervation of papers, that difcharges for three confecu- 
tive years iirrported an acquittance of all bygones. In confequence 
of this prefumption of the law in favour of the tenant and vaflal, 
the landlord or fuperior was not allowed to poind for any more, 
by their own private authority, without the decree of a judge com- 
petent againft the tenant, who might be by fuch difcharges poflcfled 
of a good defence againft the claim. 

From what has been faid, it is evident, that the diftrefs of a vaflal 
muft be different, in material circumftances, from the diftrefs or 
poinding of a tenant ; and this difference muft arife from the nature 
of the refpedive rights in their perfcms. In Scotland, with the body 
of the Roman law, we, in later times, admitted the diftiodions be- 
tween the contract of location and the emphyleufis. The tenant^ 
1)y tack, had only a perfonal right to the pofleffion ; the entire ra- 
dical property remained with the landlord ; and therefore, in his fa- 
•vour, the hypothec upon the fruits came alfo to be received as law. 
The Englifh never received the diftindion ; and, with them, aH 
leafes and grants to tenants were confidered as eftates in the land. 
The tenants in both countries were allowed to poflefs the total ma- 
nagement of their moveable effeds which* were diftrefled and poind- 
-cd, not as the property of the landlord, but as pledges for the te- 
nant's performance. Feu-holdings are ftill admitted to^eftow a 
Tight or eftate in the land, according both to the Roman and Engliftx 
■acceptation ; and confequently, the diftrefs of the feuer or vaflal muft 
proceed upon Englifti principles ; and we are now to fliow, that it 
IS, in fad, a remainder of the ancient diftrefs, eflentially the fame 
with the poinding. 

Our law, indeed, has beftowed upon it a different epithet : It is 
termed poinding of the ground ; and the debt upon which it can only 

■ 

proceed, is known by the name of debitum fundi. The land is faid 

to be the proper debtor, and not the vaflal ; but we are able to (how 

Vol. II. 3 E that 
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that this term has been beftowed upon it only in latter times, and 
that, even then, it did not relate to the feizure of the moveables, 
(properly called poinding)^ b.ut related to the feizure of the grouod 
iifelf. 

The diftrefs, if this dedu£tion be true, muft have proceeded v^ith^ 
out any relation to the Roman hypothec, and without any diftinc- 
tion between the fruits of the ground, the cattle, or other moveables. 
It could afford no perfonal adion againft the pojQTeflbrs of the feu,, 
becaufe it had no direct connection with them. No goods could be 
feized but fuch as were found upon the fpot ; nor could the mafter 
follow or bring back fuch as were there, if removed before the 
execution of his diligence. In (hort| the rules and limitations of the 
Eoglifh diftrefs mud apply in every circumftancCi unlefs it be in 
thofe particular articles of the moveables which the fpecial cuftoms* 
of the Englifh have excepted from the fubjed of the landlord's fei*^ 

zure. 

Sir Thomas Craigi fo far as we have been able to obferve, is eo^ 
tirely filent upon the fubjed): of hypothecs. He fpeak^ only of di- 
ftrefs in the manner we have heard. He wrote about the year 1600;. 
and it is probable that, at that time, the dodrine refpeding them was 
not underftood or afcertained. Lord Stair only touches upon this 
fubjedt, and, in doing fo, has laid down a dodrine oppofite to the 
principles which we have been endeavouring to eftablifh. * Superio- 
•^rities (fays he *) carry the right to the fervtce and duty contained 

* in the vaffars reddendo ; and that not only perfonally againft the 

* vaflal upon any perfonal obligation or contrad of writ, but alfo 

* upon intromiiBon or meddling with the fruits or profits of the 

* land; for all fuch intromitters may be purfued and diftrefled per- 

* fonally for the duties contained in the reddendo; which, being 

* granted to mafters of the ground, for their tack duty, againft te- 

* naats, and all intromitters with the rents, is much more conipetent 
^ to the fuperior for his feu- duty, or other fervices in kind/ His 

Lord (hip 
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Lordihip appears, in this place, to have blended two things extreme- 
ly diiBfcrent, and to have been mifled by a very unjuft analogy. He 
Tays, that the perfonal adion againft intromitters being granted to 
kndlorxls for their tack- duty, it is much more competent to fuperi- 
brs. Has the fuperior a higher right in lands than the abfolute pro- 
prietor? or, is a vaflal, by infeftment, lower than a tenant by leafe? 
On the contrary, is it not certain that the fuperior has divided his 
right; he has given the property, or dominium utile ^ to another; 
and does not this right bellow upon the vaflfal the total and ex- 
clufive management of .the produce of the land, and of his own 
inovei&ibles ? and yet, according to this author, he has a lefs right 
than the lowed tenant. In the next place, the fuperior's claim lies 
to the lands themfelves. In forfeiting the tenant, the law prefumes 
him to obtain a great advantage; becaufe a feu is always held, and 
aQually is worth more than the feu- duty, by means of the improve- 
ments made upon it. To give an adion againft intromitters, there- 
•fore, would be unequitable; becaufe the mafter, by his claim to the 
lands, is always certain of having his arrears refunded. . In a tack^ 
the land is fuppdfed only to be worth the tack-duty and labour, and 
no more; and, if the mafter lofes the fruits, he lofes every thing; 
and the forfeiture of the tack is not prefumed to bring him any ad- 
vantage. Mackenzie* in the fame manner, talking of the tacit hy- 
pothec, adds *, • which tacit hypothec the fuperior has alfo for his 

* feu-duty.' From him Mr Erfkine has borrowed the fame pofition. 

* The fuperior (fays he f) has alfo a hypothec on the fruits for his 
^ feu-duty, of the like general nature with that of the landlord; but, 

* in a competition between the two, the fuperior's. right prevails over 
^ the other ; for, where a vaflal lets his land to a tenant, it is to be 

* underftood^ that it is ysixh the burden of all feu- duties payable to 
^ the fuperior, whofe right cannot be impared by any fault of the 

* vafTaU* This laft pcfuion is literally true. It is evident that the 

3 E ^ fuperior 
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fiiperior has a right of diftrefs, preferable to every right below him j 
but we are to fliew that he has not, or at lead ought not, to have 
any right of hypothec. Our lawyers have, in the places quoted, 
blended together the right of the tenant by perfonal contrad, with 
the right of the vaflal by infeftment. The Englifh landlord has a 
conftant title to diftrefs the goods of his tenant ; but he has no hy- 
pothec or adion againft third parties, further than what has been 
lately beftowed upon him by ftatute. We (hall find the Scotch fu- 
perior, of the feu- holding, to be exadly in the fame predicament. To' 
come at the ground of the matter, let us firft confider the nature of 
this fuperiority. When a man lets land to a common tenant, he 
may poind the effeds upon the ground for payment of his arrears* 
He may alfo poind the fubtenants for what they are truly due at the 
time; but he has an exclufive right for no more than one year 
againft the creditors of the tenant. When a man feus ground for Za 
rent certain, what does he do but give it in perpetual leafe ? Why^. 
then, (hould the law give this laft leflbr ftronger and broader powers 
for the recovery of his rents, than to the other, who gives it for a. 
limited time? But there is a diftindion of more confequence, which 
pradice has eftablifhed. It allows the poinding of the ground to 
have eflfeds denied to the landlord. The fcuer has divided the pro- 
perty, and given away the domhiium utile to the tenant. Is this di- 
vifion to give him a fuperiority over the abfalute landholder, whofe 
property is entire ? Abfurd and inconfiflent as the matter may appear 
in this light, it is not the lefs true in fad. A fiipcrior, for his feu- 
duty, has been entitled to poind the lands, i. e. to fvveep away everv 
thing he finds, without the leaft regard to the q^uantUm of arrear, and* 
without regard to the property of the goods found. If they were 
upon the land, it was enough for him ; and this Hberty we find to 
have been claimed and exercifed by fuperiors for their dues; which, 
becaufe they were real, affeding the ground, cam&to be termed ds- 
kitafundiy debts of the land. But what are the dch'ita fundi when 
analyfed? nothing more than the arrears of the rent for which the 
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lands were originally fet. Why, then, ihould the firft leflbrs of land 
be allowed to treat their tenants with triple feverity in the recovery 
of thefe original rents? A feu- duty is, properly fpeaking, no more a 
debt of the land than a common rent ; for it is only a rent confti- 
tuted by a charter and fadne in place of a tack. Now, let us fuppofe 
that the feuer poffefles the ground in perfon, like a tenant, as hun- 
dreds do in fadt ; that he has feued the ground at an adequate rent ; 
that the fuperior, or mafter, fufFers feveral years arrears to run over, 
and| in the mean time, the feuer becomes bankrupt ; is the negli- 
gent fuperior to be allowed to fweep away the whole moveable (lock- 
ing upon the land, merely by taking out a writ^ under the title of 
letters of poinding the ground^ while the mafter upon a leafe could 
only be preferable for a fmgle years rent ? yet fo our Judges have 
hitherto determined i and fo our fyftematic lawyers have pofitively 
cxpreffed themfelves. An abfolute proprietor, then, who lets a farm 
in leafe, has a much weaker and ineffedtual intereft in his own lands^ 
even to the extent of the rent, than a fuperior who has divided his 
eftate, and given away the dominium utile to another. The abfurdi^ 
ty of this is evident from the pofition itfelf, and, therefore, muft be 
an error on the premifles. Lft us try to difcover it, by continuing 
cur analyfis. What is the folid diftin£lion bet^ireen a common rent 
referved (as the Englifh fay) upon a leafe, and the duty referved up- 
on a feu? or, why is the latter termed dcMtum fundi- \\\ the execution^ 
of poinding ? This is refolved by the diftindion we have all along^ 
been endeavouring to eftablifli, viz, the diflererice between the infeft- 
ment and the leafe, and the different intereft which the tenants there- 
by acquire. In the latter, the tenant is not conceived to have any 
reality in him ; he holds by a contradt peifonal in its nature, and 
only endued with a forced and ftatutory reality. The former is fup- 
pofed to get the real property, the dominium utile^ vefted in him, and,, 
in fhort, to have become mafter of every thing, fubjecl to the pay- 
ment of the referved rent alone. As the fuperior, tlien, as it were,, 
retires from his property, leaving every thing in the pofleflion and* 
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management of the vaflal, the ar-rears of the rent came to liavc At! 
appearance of a debt due to him; andt as this debt continues real 
upon the land, by being refervcd out of it, the land, not the perfon, 
is confidered to be the debtor. The mafter in a leafe, on the other 
hand, is held to be ftill in the natural poiTeflion, notwithftanding the 
leafe. The ground is his own property. One part of a man's pro« 
pcrty cannot be debtor for any other part, and, therefore, his rent 
is not termed debitum fundi ; and there is no other diftindion be- 
tween them, in the claim for arrears or execution for recovery. Wc 
ihall, however, afterwards difcover where the true diftindion lies. 

Having thus obtained a precife idea of a debitum fundi^ fo far as 
refpeds our prefent fubjedt, let us try, in the fame analytical method, 
to reach the nature of the diftrefs or diligence which the law autho- 

rifes for making it efiedual. * Poinding of the. ground (fays Mr 

• 

* Erfkine in his lelTer Inftitute *) may be direded againft all goods 
^ that can be found in the lands, even though the original debtor 

* fhould be divefled in favour of a fmgular fucceflbr** Here is no 
diftindion between the fruits of this or that year, or between the 
corn and the cattle, or the other moveables ; all are affeded by a 
poinding of the ground. In (hort, there is no mixture of the Ro- 
man hypothec in this kind of feizure;; and, when our writers tell us 
that fuperiors have a hypothec, they confefledly have founded their 
opinion upon the analogy of the rights of matters by common leafes. 
Tlie records of our Courts furnilh us with innumerable inftances of 
adions upon hypothecs, fuftained to landlords: They do not exhibit 
a fingle inftance where fuch adions upon hypothec were brought 
upon dtbita/undi againft purchafers from vaflals ; nor do we believe 
that an adion of that kind would have been fullained had it been 
altempted. By having a hypothec, then, they can only mean the 
right of feizure, which fuperiors have always been poflefled of; the 
difference of' which from the common hypothec is perfedly under- 
ftood. Now, is it not plain that this fpecies of feizure has a different 

foundation 
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fbuttdation from the other; and that this foundation is no other than 
the ancient right of diftrefe, which the lords of the land txercifed 
from the earlieft ages all over Britain, for recovering their duties and 
fervices. The principle of this feizure was good and humane. The 
moveables were taken, firft, in lieu of refuming the land itfelf, and 
next, in place of refuming the pofleffion of the land, both which, we 
find, came to be judged fevere and ruinous to the vaflfal. So long, 
indeed, as the vaflal, or his fucceffors, poflefled the lands by them-* 
felves in perfon, this diftrefs, or diligence, could neither be hurtful 
or unjuft, as their realeftate was thereby faved to themfelves and to 
their pofterity* Even when the vaflal divided the land, by fubin- 
feudation, among inferior feuers or vaflals, (lill the diftrefs by the 
fuperior, or the poinding of the ground, was allowed in its full ex^ 
tent. Thefe vaflals had all eftates in the land, their rights to which^ 
depended upon that of the mefne lord^ or, as we fay, the immediate 
fuperion The diftrefs, therefore, of the lord paramount, or prime- 
fiiperior, faved the property of all concerned from forfeiture. 

In England, humanity, and public expedience, concurred in limit- 
ing this right in the hands of the lords. The common law difchar^ 
ged the fale of the goods fo attached, and appointed them to be kept 
as pledges till the tenant relieved them. It refufed the exercife of 
this power in any other place but upon the land itfelf ; fo that the 
lord could not follow or bring back the goods, unlefs they had been 
driven off before his eyes; nor would it allow him to open locks in 
order to take them out ; neither could he take fixtures or growing 
corns, becaufe they were partes foli; for that would have been a kind 
ef refumption of the free- hold, which the diftrefs was intended co^ 
prevent : So that the right of the lords weakened wittvtime; and at 
laft may be faid to have funk into a mere claim for rents and fer-»^ 
vices, recoverable by diftrefs alone. After the fall of the military 
tenures, the payments and fer vices were too flight to incur the ha- 
zard of forfeiture of the lands, which, in England, went almoft;^ 
entirely out of pradice ; and the fingle remedy of diftrefs wasv 
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found fufficient to force the vaflals or tenants to tlie perFor-" 
mance of every part of their duty. While the immediate or infe- 
rior vaflals were in the adual poflTeflion of the lands themfelves, or, 
as the Englifli fay, terre tenants thereof, it was no wonder that the 
law juftified the overlord or the fuperior's poinding the ground, to 
their utmoft extent, over all the lands and goods belonging to thefe 
vaflals, or, in other words, over all the moveables locally upon the 
ground. No injuftice was thereby done to any perfon; and the 
moveables were thus made the prefervatives of the lands themfelves. 
The only circumftance of inequality that could occur in this cafe 
was, that of a greater diflrefs bejng taken from one fubvaflal than 
correfponded to his fliare; but dill, as his lands were the mod valu- 
able property, an inconvenience of this kind made no figure, when 
compared to the advantage of preferving them from forfeiture, cfpc- 
cially when he was entitled to recourfe upon his brethren vaflfals for 
ittViti pro rata. 

From this circumftance, we hope to be able to lay open one of the 
-fources of that cuftom eftabliflied among our anceftors, and which 
we now look back upon as an indelible mark of their barbarity; wc 
mean the cufton> of poinding the tenants for the debts of their lords. 
This pradice was not peculiar to Scotland, but had been the law of 
the whole liland. The ancient chronicle of St Albans mentions a 
charge given by Henry III. to his Barons of Exchequer, in thefe 
words: ' Nullus rufticus diftringatur pro debitis domini fui quam- 

* diu dominus habuerit per quod diftiingi poflit. Inquirendum eft 

* etiam qualiter magnates fe gerunt verfus homines fuos; et fi invene- 

* rint ipfos tranfgredientes, corrigant quatinus poterint.' — * From this 

* (fays the Honourable Daines Barrington *) it appears that the te- 

* nant was not only oppreflTed for his own debts, but likewife for 

* thofe of his lord. 1 he town of Aylefbury held lands by the fer- 

* vice of keeping beads diftiained for the King; which (hews that 

* thefe diftrefles were very frequent, and therefore, probably, often 

* oppreflTive. 
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• oppreffive. The manor of Byher, in Northumberland, was grant- 

• ed to be held by the fame tenure.* 

The charge, upon this occafion, being given by the King to the 
Barons of Exchequer, proves that the debts of the Lords, here 
mentioned, were no other than the rents and duties due to the 
Crown out of their lands; for the non-payment of which both 
the lords and their vaflals were liable to forfeiture. The royal di- 
firefs was thus ordered to be direded againft the moveables of the 
lord himfelf, in the fird place; but, in cafe he had none, there was 
no remedy; it behoved to proceed againft the goods of the vaflfals, 
as before* 

As far.back as the reign of Edward I. which began in the year 
1272, a general pradice had taken place of fubdividing lands all over 
England. The vaffals of the great lords fubfeued, and fold their feus 
to others, to be held of themfelves. The terrc tenants at this period 
appear to have been vaflals holding by livery and fafine, and not 
tenants holding for terms of years upon leafes. Had matters conti« 
nued as they then weie, fubinfeudation would have gone down* 
wards, and there would have been but little or no occafion for te-* 
nants by leafe ; but this method of dividing the lands occafioned the 
well known ftatute of Weftminfter to be palTed, in the 15th year of 
Edward I. whereby it was enadcd, * That, upon all fales or feoft- 

* ments of land, the feoffees fhould hold the fame, not of his imme* 

* diate feofor, but of the chief lord of the fee, of whom fuch feofor 
^ held it himfelf.' By this means, no other method was left in Eng- 
land of granting out lands to tenants, and at the fame time retaining 
the property, but by leafes, which required no livery of fafine. It 
did not veft the radical- property of the land in the leffee; it gave 
him an eftate, not confifting of the land itfelf, but of the pofleflion 
of it, or an iniereft in it j but this intereft, not being an infeudation,. 
was not againfl: the flatute quia emptores. 

This circumftance occafioned an alteration in the matter of diftrefs 
but not fo confiderable as we might be apt to imagine. Though the 
Vol. IL 3E property 
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property was not conveyed by the leafe, yet an eftate was therAy 
veiled in the leflee; and, in the recovery of the rents, the leflbrs 
conformed themfelves to the fame methods already in pradice be- 
tween overlords and vaffals, and forced their leffecs to pay their 
rents by diftrefs. No other remedy was known; and, accordingly, 
the Icflpr and Icflec were, in this matter, fubjeded to the very fame 
rules with the feudal lord and vaflal. In another circumftaiKe there 
was a great difference between them ; the vaflal held for fcrvices, 
duties, and payments, which, in courfe of time, appeared as nothing 
in comparifon of the value of the lands. The leflee, on the contrary, 
paid full rent for the lands, and was prefumed to have nothing in 
return for t*hem but the juft produce of his own induftry. To have 
fubjeded tenants of this kind for debts of their leflbrs^ though due 
out of the land, would have been unreafonable and unjuft, if thefc 
demands exceeded the rents contained in their leafe. To have re- 
futed the power of diftrefs to the overlords would have defeated their 
fignories: They therefore were allowed todiftrain; but the tenant 
was allowed immediately to repledge the diftrefs, upon payment of 
the fum due to the immediate leflbr, in terms of his leafe. 

Although the ftatute quia emptores was borrowed by our Robert !• 
and pafled in Scotland, yet certain it is that it did not continue long 
in obfervance. A perufal of the ftatute will iatisfy every perfon, 
thai the law, the pradice, and the ideas of the Scottifh and Englifli, 
were at that period exadly the fame. At what precife time this ex- 
cellent ftatute came to be negledlcd by us is uncertain; but we find 
that fubinfeudation went on at no great diftance, with' as much ra- 
pidity as the common feudal reftriflions would admit. The feveral 
rents fo created in the perfons of the firft» and defcending fuperiors, 
were confidered to be dtbitafundt^ and allowed to be preferable to 
every perfon or thing below them. The circumftance of tenants 
being poinded for the debts of their lords was neither uncommon, 
nor carried in itfelf any thing unreafonable or unjuft j for feus were 
only confidered to be perpetual tacks, and the holders of them were 
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flowed by leafe vaniflied out of fight. The lands appeared to be, 
notwithftanding the tacks, in the full natural poifeflion of the pro- 
prietor, and confequently liable to attachment for his debts, efpeci- 
ally for the debitajundi^ or lord's debts, which aflFeded even freehol- 
ders and feuers themfelves. 

Our lawyers did not refleA that the tenant by leafe paid the full 
value of the lands under his labour ; that he had no advantage but 
the produce of his perfonal induflry, a return which he was entitled 
to from any lands upon which that labour fhould be bellowed. The 
moveables of tenants by leafe in England were, no doubt, liable to 
diftrefs for the claims of the lord paramount ; but then the tenant 
had the power of immediately repledging them, upon payment of 
arrears due for his own term. The diftrefs in Scotland, on the con- 
trary, turned into adual execution, and the goods were feized uporf 
or fold for payment of the demand, which muft have brought irre* 
parable ruin upon the tenant. By his ftocking alone^ he could expe^ 
to draw fubfiftence from the farm. If the one was taken from him, 
the other behoved to follow; whereas the vaffal, though diftreflcd, had 
an eftate in the land remaining to him, cleared or rendered free by 
the diftrefs itfelf. Thefe refledions were not made ; and tenants by 
leafe lay expofed to diftrefs for the whole debita fundi^ or debts due 
to the fuperiors ; which practice eftabliftied into law ; and this we 
take to have been one of the true fources of the poinding of tackf* 
men for the debts of their lords. 

As to poinding for perfonal debts, we have fliown in another 
place how it came alfo to fall upon the unhappy tenants. The debts 
due to the lords themfelves, in their order, were the firft known, 
and the creditors of thefe lords foon followed the example. The 
a£t of James II. fecured the tenants in pofleffion of their leafes, and 
thereby put thefe leafes above the Roman contradb of location. The 
tenant thereby acquired a kind of emphyteutic right during his 
term ; and foon thereafter another a<3; pafledi which protected thefe 
tenants from being poinded for their lord's debts upon the brieve of 

diftrefs. 
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diftrcfs. * Till efchew (fays the ad) the great heirfchlp and de- 

• ftrudioa of the King's commons, maillers, and inhabitants of 

* lordis landis, thro' the force of'brief of diftrefs V 

Here we difcover a capital diftindion between the tenant by in- 
feftment and the tenant by leafe. Both thefe lay open to diftrefs 
for debita fundi ; but, from this ftatute, it is plain, that vaflals or 
tenants by infeftment were not liable to be attached for the perfonal 
debts of their lords upon the brieve of diftrefs. The reafon was 
juft the reverfe of that which had fubjeded leflees. The viflal or 
feuer had an eftate in the land ; he had the dominium utile in him- 
felf ; and was a free tenant after payment of his feu. Now, it is in- 
difputably true, that this aft related to poinding upon the brieve of 
diftLefs alone, (/. e. to poinding for perfonal debts due to the lords), 
and not for debita fundi. Hence we fhall find, that tenants ftill lie 
open, even at this moment, to have their whole effefts carried off 
by poinding the ground, in the fame manner as they were previ- 
0U8 to the adt 1469 ; at leaft, they have no protedion but the mere 
analogy of that ftatute, which our Judges, moved by the broad ini- 
quity of the cafe, have extended in their favour. They, in confe- 
quence, can now be poinded for no more than the arrears of rent, 
and the current term. 

Upon the very fame principles, the Judges ought to have applied a 
remedy to another abfurd and iniquitous confequence which the law 
had annexed to the claim of the fuperior, or to the debita fundi^ againft 
even the tenant or vaflal in feu-farm» While none are concerned but 
the fuperior and his vaflal, we have (hown that there is no injuftice, no 
impropriety, in allowing the former to pay himfelf his whole arrears, 
byfeizing the moveables upon the lands, in virtue of a poinding of the 
ground, as what he thus takes with one hand he gives with another. 
The vafTal has his land property freed, which will foon enable him to 
procure a new ftock of moveables: But, if the feuer is in debt to others, 
what right has the fuperior to feize upon the whole moveables, in 
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prejudice of the other creditors ? The anfwer muft be, He has not 
fuch a right. A fuperior is not, nor can be, held as poflefling higher 
powers than an abfolute proprietor ; and his feu-duty cannot be up- 
on a better footing than rent due by a tenant. The landlord has on- 
ly a claim upon the moveables for one year's rent, and the poinding 
by the fuperior ought to go no further. It is competent to him at 
all times, and it is his own fault if he does not ufe it. A mafter lofes 
his rent by a bankrupt tenant ; but a fuperior's arrears continue 
to be debita fundi. He has, befidcs, the true and radical right of all 
fuperiors ; he is entitled to recur upon the feuer*s intereft in the 
ground, in which he will be preferred to all the world. On the other 
hand, if the feu- duty be equal to the value of the lands, what reafon 
can there be for allowing any man to repair his negligence by 
fweeping off the whole moveables of a tenant, in prejudice of his 
other creditors ; for no other reafon but becaufe he lets his lands by 
a feu-contra£t, in place of a leafe ; becaufe he takes the title of a. 
fuperior^ and calls his rent debitum fundi ? 

Having thus minutely confidered the charader and fituation of 
the fuperior and vaflal, together with the rent or feu-duty, in the 
fimpled and plaineft form, the ideas thus obtained will guide us 
with eafe and pleafure through the remaining pait of the fubjed, 
which otherwife muft have appeared intricate and difagreeable, we 
mean, the debit a fundi arifing from fecurities created over land by 
proprietors in favours of their creditors : * For (as Lord Kaimes 

• fays), the fplitiing of land property into many parts, though fa- 

• vourable to commerce, makes law intricate, and purchafes unfe- 
' cure ; but thefe inconveniencies are unavoidable In a commercial 

• country */ 

It is what is called the real lien we are at prefent to confider, 
a phrafe borrowed by our lawyers, and fometimes properly ufed 
for the infeftmenr, refervation, or other method by which 
the burden upon the land is eftablifhed } at other times^ it is 

ufed- 
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\ifed to cxprefs the burden itfelf, being fynonimous to the dcbitum 
fundU In whatever (hape or form the real lien appears, it is no- 
thing more than a different modification of the fuperior*s right, 
which we have already explained, the effence of which is the power 
of re- entering to the land itfelf ; in place whereof, the right of dif- 
trefling or poinding the moveables of the tenant was afterwards fub- 
ftituted; confequently, a man who was not fuperior, could not have 
a right to re- enter and take pofTeflion of that land, and could not 
have any right to the power fubftituted in its place, viz. the power 
of diftrefs. Hence it happened in England, that, when a proprietor 
made a grant of a rent out of his lands to another man, fuch a gran- 
tee or renter could not pay himfelf by diftrefs, becaufe the granter 
remained in the full right. The granter was bound, and not his 
lands ; and the rent was termed a rent-fcck or dry-rent, becaufe the 
owner had no right to diftrefs or poind the tenant for payment. It 
is evident, therefore, that the lien or reality of any burden or debt 
upon land, confifts folely in this power of poinding or diftrefs. On 
the other hand, if a man fold his eftate to another, to be held of 
himfelf, referving a rent or annual fum, he thereby continues to be 
the lord, and confequently continues to have the power of diftrefs 
for the rent referved. This was termed a rcnt-fervice^ anfwering 
exaftly to our feu-duty* Since a man could not at the fame time 
fell his lands, and retain the dominium dircilum to himfelf, he 
ufually referved a rent upon the fale, by which he loft the Hen or 
hold upon the lands ; or, in other words, he could not poind or 
diftrefs for that rent. The right of diftrefs is only competent to 
the lord, being given in place of his power of re-entry or right by 
forfeiture ; but lands could only be forfeited to the fuperior ; and 
therefore the power of diftrefs^ which was fubftituted in place of that 
right, did not belong to him. 

By this means proprietors were deprived of a very great conve- 
nience : They wiftied to fell their lands for payment of rent to 
themfelves and their heirs, in the fame manner as we in Scotland 

give 
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give them out in feu ; but the (latute prevented them from doing 
this with effeft, i. e. of preferving the real lien or power of diftrefs. 
This gave birth to the common fecurity, termed rent-charge^ where- 
by parties fold their lands to be held not of themfelves, but of the 
capital lords of the fee ; referving, at the fame time, a rent to be 
paid annually in futuro ; and, in order to preferve the lien, they 
made a fpecial agreement in the deed, that the feller or grantee 
ihould always, upon failure of payment, have a right to enter and 
diftrain for the rent ; and, in general, pofTeflion or fafme of it was 
given by the tenants entering into payment^ * This power of dif- 

* treft (fay the Englifli writers) or rent-charge is good only by the 

* exprefs provifion of parties, not by the general force of the law *,' 
The inconveniencies attending the rent-feck remained fo very late 
as the 4th of Geo. II. when they were remedied by a fpecial (latute, 
in thefe terms : * Be it enaded, that from and after the 4th of June 

* 1 73 1, all perfons fliall and may have the like remedy by diftrefs, 

* and by impoinding and felling the fame> in cafes of rent- feck and 

* chief rents, which have been duly anfwered and paid for the fpace 

* of three years, within the fpace of twenty years before the firft day 

* of this prefent feffion of Parliament, or (hall be hereafter created, as 

* in cafes of rent referved upon leafe, any law or ufage to the con- 

* trary notwithftanding f/ By this ftatute, rents, or real debts of all 
kinds, are put exadly upon the fame footing with the rents of an or- 
dinary leafe. By chief rents^ are here meant rents due to the capital lord 
himfelf, or the fuperior, in contradiftindlon to rents of aflifes, which are 
fixed money- rents paid by copy-holders and other freeholders, and 
therefore faid to be aflifed. All of thefe, from a variety of circumftan- 
ces, unneceflary to be here mentioned, had alfo become tedious and 
difficult in the mode of recovery; and therefore are, with the others, 
reftored at once to their ancient original power of diftrefs. Thefe 
rents are the dehita fundi in England ; and thus the pofition we 
have endeavoured to eftablifli is completely demonftrated, viz. that, 

in 
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in regard to the mode of recovery, the fuperior, or the creditor up- 
on land, has no ftronger right, and ought to have no greater privilege 
than the proprietor has for a common and ordinary rent. 

The fame ideas applied to the pradice of Scotland, v\rill lead to 
the fame conclufion. The Englifh ftatute ^lia Emptores^ though 
tranfplanted into Scotland, fell into defuetude ; and fubinfeudations, 
in every fhape, went on without controul : Money was borrowed 
upon improper wadfets : Jointures were given to wives : Annuities 
were created : And, laft of all, rights of annualrcnt were conflituted, 
and made real liens upon land. The Scots were allowed to fplic 
and burden their lands as they pleafed, by means of infeftment : 
They were allowed to retain the right to their eftates in their own 
hands, and to grant the rents or annuities to others, which they did 
by carving out (as Blackftone, with great propriety, terms it) eftates 
in the perfons of others, to be held of themielves, under the titles 
we have already mentioned ; and, laft of all, they found no difii* 
culty in giving away the property of their eftates entirely, and, at 
the fame time, of referving rents and payments to themfelves, or of 
burdening their lands with fums of money and conditions ad libitum. 

We are then, in the firft place, to trace out the manner in which 
the lien or reality is kept up in thefe feveral fecurities. An annuity, 
an infeftment of annualrent, or any other rent or payment, is con- 
ftituted by detaching it, as it were, into a fmaller eftate, feparate 
from the lands themfelves, the full right of which remains with the 
granter, under the burden of this novel right ; or, in another view^ 
it is an alienation of a certain part of the produce, retaining the right 
to the ftock. When a part of the lands, correfpondent to the annu- 
ity, is cur off, a wadfet or mortgage is thereby created. 

Nobody chofe to part with the right of their lands j and the me- 
thod of conftituting thefe fecurities was, in general, by making the 
creditor or renter hold their eftates of the granters their debtors, up- 
on a precept given by them, by which the creditor or annuitant was. 

Vol. II. 3 G and 
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and dill is, ufually infeft. Now, let U8 examine the predicament in 
which the creditor is by this means placed. The proprietor or debt- 
or becomes the fuperior of the annualrent, and the creditor becomes 
his vaiTal. The one gets a penny money as an acknowledgment of 
his dominium dircifum^ and the other gets the annualrent itfelf, and 
therefore may be faid to have the dominium utile^ in the mod folid 
acceptation. But from whence is this annualrent to be taken ? From 
the produce or dominium utile of the lands, no doubt : But where 
lies the right of the annual renter to the poinding or diftrefs ? The 
anfwer is, that the annualrenter is interjected between the proprietor 
and his lands, fo far as relates to thai annualrent. The immediate 
right of property, fo far as the rent extends to, is in the annualrent- 
er, who thereby becomes the immediate fupeiior of the lands, and 
mafter of the tenants ^ and here lies the real lien, the right of dif- 
trefs, or poinding of the ground. It was, and ftill is, often optional 
to thefe annualrenters to pafs by the granter, and to hold of the 
fuperior above him ; in which event, the creditor holds his an* 
nualrent or annuity upon the fame level as the debtor holds his 
eftate, as both of them hold of the fame fuperior. The creditor has 
the like right to the annualrent that the proprietor has to his eftate ; 
lie has therefore, in that refpeA, an equal title -to poind the ground^ 
by virtue of the nature of the annualrent, which, by the grant of 
the debtor, is given of the firft and readiefl: of the produce ; and, as 
it is made to affedt the whole lands, the right of poinding becomes 
preferable to that of the proprietor, who, like the EngliQi granter of 
a rent- charge, has fubjeded his property by the nature of his own 
agreement. The idea of feparating the annualrent from the lands 
hinders very often the forms from being properly analyfed and re- 
duced to principles ; but there is nothing difficult or difcouraging in 
the matter. Suppofe a proprietor wadfets a particular farm, of a 
determinate rent, to be held of himfelf, it is very plain that the wad- 
fetter becomes the vafTal in that farm, and has a dired right to poind 

the 
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becomes hU debtor, in confequence of the infefcment. The arrean 
of pad years are all equally debita fundi ; and, if a diftrefs equal to 
them could be found upon the lands, he would be entitled to take 
the whole in fatisfaftion of thefe arrears* If fuch diftrefs be not to 
be found) he is entitled to feize upon the land itfelf, not in confe- 
quence of feudal principles, but in execution of that juftice which 
the laws have eftablifhed* When we faid, that, if a cRIlrefs equal to 
the arrears of the annualrent were to be found, the anniulrencer 
would be entitled to take the whole, we faid fo upon the fuppofition 
that the whole efieds did belong to the proprietor of the ground, 
the debtor in the annualrent, and that fuch proprietor had no credl* 
tors to claim a fhare ; for, in that cafe, our former principles apply. 
As much as the annualrenter takes of the moveables, fo far he re- 
lieves the lands ; and the poifeflTor cannot juftly complain. Befides, 
by non-payment of the annualrents, he has perfonally received what 
did not belong to him ; and therefore, upon that feparate account^ 
the annualrenter has a juft title to carry off every thing he finds up« 
on the ground. Juft fo the mafter in a common leafe, if he allows 
his tenant to run years in arrear, may poind every thing he finds upon 
the farm for his payment* It is the creditors of the tenant, and not 
the tenant himfelf, that are entitled to objed ; and we apprehend that 
creditors are equally entitled to do fo againft fuperiors in poinding 
of the ground, as they are againft landlords in common cafes. 

As infeftments came to be the vifible lien upon all heritable pro^ 
perty, every condition and burden tlierein exprefl'ed was held to con*- 
tinue, or be eftabliftied, upon the land, which was the great effeft of 
the Scotch infeftment. The Romans created debts upon real pro- 
perty by hypothecs ; now, the definition of a hypothec is, a right 
impofed upon the property of another. The latter holds the poflef- 
fion^ and the creditor the hypothec, which burdens or limits it. The 
French, with the Roman law, early admitted thefe hypothecs into 
their pradice ; and the Scotch would certainly have followed their 
example, had they not found the whole purpofes of them more com- 
pletely 
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difquifitlon will not appear to be thrown away ; for, befides the er- 
rors difcovered in this branch of bufmefs, it has furnifhed us with 
more precife and correct ideas of fuperior and vaflfal, landlord and 
tenant, and the right of dcbita fundiy than we had formerly ob- 
tained« 

If poinding the ground upon an infeftment be, as we have endea- 
voured to ftiow, much the fame thing with poinding upon a tack^ 
and exaSly the fame with the Englifh diftrefs, then it is no more 
than' an exercife of property ; and accordingly we find, that the fu- 
periors of old poinded the feuers, and their vaflals under them, indif- 
criminately for their dues ; and Craig (as often as he mentions the dif- 
trefs of the fuperior) tells us, that, by his own authority, he may 
poind for the three laft terms of his feu-duty, for his fafine, or for his 
non-entry duty; and, in England, the method of recovery is at this 
moment the fame, whether executed by fuperiors, heritable creditors, 
or ordinary landlords. It is all by the fimple method of diftrefs by 
their own authority, or an aft of exercife of the properties refpec- 
tively vefted in them. In Scotland, although landlords might op- 
prefs their tenants, it became a fervice of difficulty and danger 
for third parties to pretend to exercife authority againft matter and 
tenant ading conjunctly, efpecially fuch a violent ad as that of 
poinding their ground. Superiors came to have vaflals more power- 
ful than themfelves ; and, in many places of Scotland, the voice of 
the law was not heard; where, of confequence, it became utterly im- 
pradicable for creditors by infeftment, and even for many fuperiors, 
to recover their rents or annualrents by their own private autho- 
rity. In this fituation fuperiors found themfetves at a very early 
period. Balfour *, after ftating the power of diftrefs competent to 
fuperiors by private authority, proceeds in thefe words, taken fro^n 
the Regiam Majeftatem : * And gif ony overlord is not of fufficient 

• ftrength and power to diftrenzie and juftify his tenant for the fer- 

* vice aught to him, the King or his juftice (hall help him there- 



• anent, 
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' ahenti and (hall caufe his tenant, without delay, do him all juft 

• fervice and right, ufed and wont, for the lands or tenement which 
^ he holds of his overlord.' In procefs of time, the King's aid be- 
came, in mod cafes, requifite, which was granted by letters fuited to 
the nature of the cafe. At firft, thefe letters paffed of courfe, upon 
production of the complainer's infeftment *. Thefe warrants import 
no more than that the poinder is to have, in virtue thereof^ the aid 
of the King's officers to affift him in the execution of his poinding. 
Not one word is mentioned of poinding the ground, or of any other 
diftindion between that and the poinding of a common heritor. 
We have the greateft reafon to think that the ftyle remained thus 
fixed till the time that the Judges extended the conftru£tion of the 
afl: of Parliament 1469 to poindings for debit a fundi. We have 
only at prefent to lemark, that a previous decree became neceflfary 
to ferve as a warrant for the letters of poinding the ground, as it 
behoved the party judicially to (how that he had a right to the 
aid of the diligence. The defenders were called, not that any thing 
might be done or given out againft them^ but only as proprietors or 
poffeflTors of the land, to fay whether or not ihey had any objedions 
to the poinding of their ground to the extent of the writs due by 
them. 

• Our next bufinefs is to examine the conftrudlion and effedt which 
our courts of law gave to this diligence, and the dodlrine which our 
fyftematic lawyers have laid down concerning it. The ftatute i, 
of Robert I. c. 7. provides, * That na man (hall tak ane diftrefs or 

• poind without his aune fee and heritage, for fervice aught to him 

• furth of lands halden of him, nor fall tak any fuperfluous diftrefs/ 
— * The poinds and the diftreflfes quhilks are taken fall be retained, 

* and remaine in the famine baronie quhere they are taken, or in 

* fuch ane place pertaining to the poinder, gif he any hes, quhere 

* fick poinds or diftrefs may remain and be keeped.' — * And gif he 

* hes not ane place, they fall be keeped in the next adjacent baronie 

' of 

• Vide the ftyle in No. 3. of the Appendix to the Law Trafls. 
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* of the famine fcherriflfdoni, bot not in caftilles -or fortalicU.^— 

* And gif any man is attaint and convjfl: in the contraire, he fall be 

* in ane great amerciament to the Ki ig, as it were of the breaking 

* of the King's ftatute and law.' 

The poinding regulated by the ftatute is clearly not that at the fuic 
of perfonal creditors, bur at the instance of the fuperior. It is for 
fervice and duties owing to him Uirth of his lands j and hence we 
fee, that the laws of England and Scotland, in the matter of diftrefs, 
were at that period the fame. The goods were not taken in execu- 
tion and fold, but retained as pledges to force the vaflal into per- 
formance of his duty. The point fixed by the ftatute is, that no 
poinding of this kind could be executed out of the bounds of the 
lands. This was alfo the rule in England, and it continues to be fa 
at this day, excepting a few fmall alterations produced by the late 
ftatute ; and it is now the rule with us in poinding of the ground. 

The next point which we find decided, regards the power of the 
heritable creditor in the direction of his diligence. ' An annualreat- 
^ er (fays Balfour *; may poind, for the annuals aught unto him, 

* any part of the lands fubjedl and bound to the fame annual ; and 

* gif there be divers annuallers upon ane tenement^ they may all 
^ poind and diftraine any part therefor for their annuals/ This, 
in a great meafure, is ftill the law } and the confequeoce refults 
from the nature of debita fundi. If the land is in the natural pof« 
fcffion, it matters little what part of it be poinded ; and^ if ia the 
poffeiTion of tenantry, the thing cannot readily happen j becaufe, as 
we ftiall afterwards find, no tenant is to be diftrefled for more than 
the arrears due by him at the time, and the current term. 

Our Judges varied in a furprifing manner about the conftrudtoa 
of this diligence. Hope, in his Major Pradicks, takes notice of a 
cafe t iti which the Lords found, that ^ the annualrenter might 
^ poind whatfoever goods were found in the lands, although the 

* fame 
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Ven. The Lords dirmifled the adion, and found, * That executibai 

* might proceed fo long as that perfon lived at whofe inftance the 

* fentence was obtained, albei( the heritor fhould die, or change from 

* one perfon to another ; which alteration ought not to impede the- 

* faid real execution, the obtaincr thereof living, as faid is *•' This- 
decifion appears to be right ; for a poinding of the ground; proper^ 
I7 fpeaking, is a diligence given in aid of the proprietor's right of 
paying himfelf ; and there is no perfonal conclufion againft the defeth- 
der, who is only called as having intereft in the land aflfedled. De* 
cree, therefore, being once given, no other pgireflbr is prefumed ta 
have any objedion againft it ; but no diligence can proceed* in the 
name of a dead man ; and therefore ic is that thefe decrees^ rem^a^; 
\tt force only during the lifetime of the perfon obtaining them^ 

The next cafe that occurred^ pointed to the fettlement of two^ 
other circumftances material, in this bufmefs. The rents of feme 
lands being arretted in the hands of tenants, an annualreater ap- 
peared with his infeftmcrit, and craved (o be preferred* The arreft-- 
cr anfwered, that a naked infeftment could give him no adtion. 
sigainft.the tenants;, he could only poind the ground, the right to do* 
which remained entire^ Neither had the claimant executed any di«* 
ligence, or raifed Aimmons upon his infeftment; fo that- the fame^- 
without any other diligence, cannot affedthe arrefter. The Lorda^ 
accordingly preferred the arrefter, feeing the annualrenier mighty- 
notwithftanding this fentence, poind . the ground, and the goods* 
thereon. By this judgment, the ancient principle of the heritor^ 
poinding for payment by his own authority, and the diligence which 
originally had been only obtained in aid of that authority, were ren-* 
dered eilential in the vindication of his right. Another principle* 
feems to have been at this time adopted, derived from public expe* 
dience. All a'£ls, by private authority, had long been difcouraged- 
hy the law ; even barons and heritors who had jurifdidion, had been- 
obliged to take decrees in their own courts before they could poinds 

their. 
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iheir tenants ; and thofe who had not, were obliged to appljr to 
the Judge Ordinary *. Since the brevi manu power was taketi 
from heritors, it was right alfo to take it from fuperiors and heri- 
table creditors, by fixing them to their proper diligence of poinding 
the ground ; but we muft obferve, that the matter was not thereby 
put under fuflScient tegulatiohs ; iot a decree of this kind once ob- 
tained, may be executed at any time thereafrer, without afcertaining 
the. arrears due by the tenants, or the arrears due tothemfelyes by 
their infeftment. The only diflference is, that the poinding muft be 
executed by a public warrant, and by the oflBcers of the law ; fo 
that this diligence dill retained a great deal too much of its original * 
rigour, viz. the power which all heritors anciently had, of recover- 
ing their rents by their own authority. So far this decifion appears 
to be well founded ; but it was certainly wrong to prefer the arreft- 
er upon that account, as it was confining the efieft of an heritable- 
debt againft the principle of its conftitution. An Englifh rent-char- 
ger has not an adion againft the tenants-; he has only the power of 
diftrefs by confent cf the proprietor ; but fuch a creditor has nothing 
of the property in him } whereas a Scots annualrenter is, in effed, 
the mafter of the tenants, fo far as t]||S annualrents extend ; and 
therefore he ought to have been preferred. 

In the fame adion, it was objeded, that the tenants Xjrould be pre- 
judged by the judgment given, and would be obliged to pay the ar- 
jrefter, and then have their goods poinded by the heritable creditor : 
But the Lords found, * That the tenants were in tuto to pay to the 
^ arrefter, and that their goods could not be poinded again by the 
^ annualrenter, who might poind his author's goods, and comprize 
'^ therefor, as the adt proports f*' 

By this judgment, the Lords exprefsly extended the afl: of 

' James III; to poindings of the ground j although, from every word 

0f that ad, it is evident that the legiflature had nothing in their eye 

3 H 2 but 
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bux poinding by the brieve of diftrefs, or what we now call paiuding^ 
for perfonal debts. The poinding by fuperiors or heritable creditors- 
had not been fo common or fo hurtful as to attra^ the noiice of the^ 
legiflature ;. or, what is probable, Parliament faw no diilindion bc^ 
tween thefe poindings, fo far as refpe&ed the tenantry. It was- 
equally contrary to juftice and right reafon, that any fet of mea^ 
ihouid be liable to pay a debt twice over to creditors of any deno- 
mination ; and it was ruinous to the police of the kingdom, that tke 
mod laborious part of the fubjeds fbould ha.ve lain open to inevi- 
table defiru£tion. The judgment of the Court of Sellion, therefore9> 
in holding up t!)is a£l of Parliament as a protection to the tenantry, 
againft the creditors of the lords, without diftindion, flood fupport^- 
ed by law, by juftice, and by policy* 

The Court, however, did not continue long in this opinion. A\ 
jady> infeft in a jointure brought a poinding againft the tenants of 
the ground^ when the Lords were pleafed to find, * That the goods ^ 
^ of' the tenants were, in law, fubje£t and liable to the payment 06. 

* the aonualtent of all years and terms preceding the poinding, not«^ 
^ withflanding that at that time they fhould be- owing no duty ta 
^ their matter, even although the terpis of their rents were not come i- 
^ That it was enough if the terms of payment of the annualrent were 
^paft; and that, in that: cafe, the annualrenter might poind omnia ^ 

* in'ueHa et illata within the ground, as well any flranger^s goods- 
^ and gear as the goods of the tenants, labourers of the ground, ta- 
^ ^hich payment the faid tenants goods were fubje^, albeit their 

* mafter's right fhould not extend to the half of that for which tbeir- 
^ goods were poinded */ When the a£t of Parliament of James ILI« 
was reforted to by the unhappy defeinlers in this fuit, it ferved only, 
to make' the Court go further wrong* They found, that the aft: 
extended only to poinding for moveable debts due by the mafter,. 
and not to annualrents claimed by infeftment, which affeOed the^ 
ground, and all the goods thereoiu In this remarkable decifioo^ ir- 

wiU 
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wiirbeobferved, that the whole prejudices and errors rcfpedling 
pR)inding8 of the ground are difplayed in their proper colours. Lord 
Stair, in excufe of it, tells us, that the purfuit was rather declaratory, 
than for prefent pofleffion or execution ; but that is no apology for 
declaring fuch injudice to be right. The founding names of fuperi-- 
cr^ infejtment^ and debttumfundi^ fwayed the judgment of the Courts- 
without reflecting upon the real import of thefe terms. The Lords 
did what many people ftill do;, they pcrfonify the land, aiid fancy 
that it is truly and fubftantially debtor in heritable debts ; for 
which purpofe, they fuppofe that the ground takes hold of every item 
upon its furface ; and that, after hold is thus taken, it has a right Xo 
apply them in payment of the* debts due by itfelf. The mind feems 
afraid of looking into the myfteries of the. debita fundi; and there- 
fore all the eflFeds that can be thought of are attributed to them, 
right or wrongs juft or unjuft. An heritable debt, as we have de- 
monftiated, gets only the name of debitum fundi^ to diftinguifli it 
from a common* rent* ^The one is due by the tenants to their maf- 
tcr ; the other is due by the matter himfelf to another mafter j . 
and the land is no more debtor to the one than it is to the othen 
Wc will afterwards clearly prove, that the term debitum fundi was 
not given to heritable debts upon account of their effedls in poind- 
ing, but upon account of ' the feparate right inherent in them to- 
poind the lands themfelves. The annual produce of land is the on« 
ly thing in conteft, and poinding is the means of appropriating it. 
The landlord may poind for his rent, and the heritable creditor may 
poind for his annualrent ; but both thefe poindings are the fame to 
the tenant, and the fame to the ground. The firftwill produ(;£ but' 
one crop in the year, and the other can be obliged to pay no more. 

than one rent. 

The next decifion correded the error committed in the cafe of** 
Gray,, where aftion was refufed to an annualrenter againft the te^- 
nants. Sir John Hamilton purfued his own tenants for their farms#. 
An annualrenter appeared) and. demanded preference to the heritor ^ 

which t 
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which was allowed accordingly, and the farm appointed to be'Iiqm- 
dated for that purpofe *• This decifion was perfedly confonant to 
principles. The annualrenter was the mafter, fd far as extended to 
his demand, which being payable out of the firft and readied of the 
produce, muft have been preferable. Durie takes notice, that the 
creditor flood pofTefled of a decree of poinding againft all concern- 
ed, and was entitled to recover by a perfonal adion, to which all 
proprietors are entitled. When, therefore, fuperiors or heritable cre- 
ditors infift in fuch penal adions, they are adlmg, in every refjpefl, ia 
the charadler of proprietors in poflcflion ; but, when they poind the 
ground, they return to their former fituation, and are held to be out 
of pofleflion. Now, an heritor can pmnd or fue his tenants, but he 
cannot bring a decree of poinding the ground againfl them, becaule 
no additional power over it can be given to him by any anterpofitioa 
of the law* This i^ illuflrated by the next cafe which comes under 
our condderation* 

A gentleman wadfetted his lands, and took a back-tack of them, 
according to the cuftom of thefe times, whereby he obliged himfelf 
to pay a yearly rent equivalent to the intereft of the fum borrowed 
upon the wadfet. By the form of this tranfadlion, this perfon fold 
his lands, and became tackfman to the purchafer, notwithflandiog 
the purchafer, in fiCt^ flood in quality of a creditor, poflefTed 
only of a redeemable right. Cotifidering himfelf in that capacity^ 
he brought an aftion for payment of the back- tack- duty, and added 
a conclufion for poinding the ground in time coming. This coq- 
clufion the Lords refufed to allow ; * becaufe the purfuer being in- 

* feft in, the property, could not afk his own ground to be poinded 

* for any fum due to him out of the faid lands f .' 

From this ic muft be plain, that the only meaning of a poinding 
the ground is to fupply the want of the real pofleffion, which the 
fuperior has given away by his grant, and which the heritable cre- 
ditor 



^ Durie, p. 462. Hamilton againd tenant, Jtily 15. i629» 
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ditor never obtained by his infeftment. When a landlo(d poinds 
his tenants, \vhat is this but poinding the ground ? He does not 
take any part of the ground j he takes the moveables alone ; but it 
is not termed fo, becaufe the landlord ia in adual poffeflion ; and it 
would be ridiculous to defire the aid of a diligence^ which is only, 
intended 10 fupply that want. Suppofing, however, thar the te- 
nants refufed to be poinded, and refilled the diligence- of his baron 
oflScer, the mafter would, apply for the aid of public authority ta 
enforce his right. In what would fuch a procefs differ from a poind- 
ing of the ground ? Is it not plain, then, that tenants ought not to- 
be farther diftreffed by the creditors of a mafter out of ppfleffion, 
than they can be by the mafter himfelf, who needs not the afliftance 
which the other is obliged to have recourfe to. Hence it-is, that no 
title upoh which a man may enter into the natural pofleflion of' 
land, can be a foundation for the diligence of poinding the ground; 
and hence the holders of adjudications^ liferent rights^ wadfectersi 
and others of that clafs, cannot demand the ground to be poinded :. 
They muft eater like other landlords ; and, if the tenants will not 
pay them, the pofTeftbry adion of maills and duties is the proper 
ftep to be taken* 

Since a decree of poinding the ground affords a perfonal adion 
againft tenants or againft heritors, it ought alfo to produce an adion 
againft third parties who forcibly prevent them from executing the 
diligence. Accordingly, the perfon who prevents or fufpends be-^ 
comes perfonally liable to the amount, whatever it is *• 

The nature of the diligence under confideration, and the juft ef-*- 
h€t of it, were at once afcertained and illuftrated by a decifion which* 
foon followed. The Earl of Galloway purchafed and pofleffed fome* 
lands affeded with an annualrent right. The annualrenter brought 
a perfonal adion againft him for the arrears. The Earl pled,- * That ■ 
• a perfonal adion ought not to be fuftained againft him- who was 
*not author in the purfuer's light ; but that the moft the purluer 
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* can obtain by the cuftom and pradique of the country^ is only 
' ecution againft the ground and the tenants, it being a novelty to 
^ grant perfonal execution againft a firanger/ The Lords repelled 
the alledgeance« the purfuer proving * that Lord ' Galloway intro*' 
^ mitted with the duties of the lands to the extent of the claim ; for 

* the Lords held the defender to be no better than if naked tenants 
^ had been perfonally conveened to pay the annualrent ; ^uo cafu^ 
^ they would have fullained the procefs ; and, with the like reafons, 
' it was found that procefs ought to be fuftained againft the defen* 
^ ders ; and the Lords declared, that they would keep the decifioa 
Vin the like cafes whenfoever they fhould occur ^« This decifion 
places the heritable creditor and the heritor in their proper places* 
It confiders the heritor as tenant to the other ; and fo he is to all in- 
tents and purpofes. The tenant labours the land, and raifes the 
crop ; and the annualrenter has a right to part of the crop, which, 
if the tenant retains, he may either be poinded or purfued* If 
the heritor previoully receives it from the tenant, what is he but 
another or middle tenant ? If either the heritor or tenant allows 
their moveables to be feized by the heritable creditor, what is that 
but a common poinding by an upper proprietor or fuperior for hia 
rent ? In fliort, the more we confider this formidable diligence, the 
more fimple it will appear in its principles and efFcfl:. 

At the period we are talking of, the poinding the ground appeara 
to have been the mod terrible and relentlefs execution of the la* : 
It ruined tenants, cut off all perfonal creditors, fweeped away every 
moveable from the ground, and afforded -perfonal actions againft all 
the poffeffors ; but now it begins to affume a fofter appearance. The 
Court begins to look back to the principles of their firft decifions, 
from which falfe reafoning and falfe analogy had prevailed with 
them to depart. Lord Kaimes, in abridging a judgment from 
Gofport, 14th July 1676, obferves, * That it points as if a tenant 
* cannot be diftrefled for more than he is dc Ja^io due to his mafter 

•at 
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^ at tli'e time of the poinding V About three years afterwards, the 
goods of an Englifli merchant were carried from cellars in the Ca- 
hongate, which he had taken as a ftorehoufe, in virtue of a poinding 
of the ground. The merchant brought a fpuilzie, and pled, * That 

• poinding could only reach the goods of the inhabitants, and not 

• the goods of others ; and that, by the a£t of Jameg 111. they could 

• only be poinded for one term's maill for their matter's debt.' The 
Lords foiind, that the a£t of Parliament extended to tenements in 
l)urgh9 and that the proper goods of the tenants only could be af- 
fedled f* From this decifion, it is inferred in the Didionary, that 
our prefent pradice has limited poinding of the ground to the pro- 
per goods of the tenant ; and the point is alluded to as a fixed one 
by Mr Erfkine J, for which he quotes the fame decifion. Though 
the rule be juft and proper, it is haftily inferred. We have heard, 
that the law of England early protected all the goods in (hops, and 
public merchandife, from every kind of diftrefs ; but, in rural tene- 
ments, it did not except the cattle and moveables found upon the 
ground, which, if they were levant and couchant^ were liable to the 
lord's diftrefs. The decifion we have heard determines nothing 
to the contrary j it relates to a burgal tenement ; to a cellar or fhop 
taken for the purpofe of keeping merchandife, and not to the ftock- 
ing of a farm. The' law of France is the fame with regard to the 
fuperior ; but it makes a very fenfible diftinftion between him and 
heritable creditors, which is worth attending to in feveral refpeds. 
The fixty. eighth article of the cuftoms of Normandy declares, that 

• the lord may feize for his lent all beafts pafturing upon the land, 

• to whomfoever perfon fuch beafts may happen to belong.* — * This 

• (fays the commentator) is fpecial to the fuperior, penes quam direc^ 

• turn remanfit dominium^ to fecure him in the readier payment of his* 

• rents. He who has a rent payable from the ground, (1. e. an an- 

• nualrenter), is alfo, alio rejpe^tt^ fuperior thereof ; but it is not 

Vol. II. 3 I • thought 
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^ thought that he has any fuch privilege as that above mentioned'^ 
^ which belongs only to the proper feodal lord *.' This is a dif- 
tindion which our Judges^ in all probability, would admit in all: 
events, was fuch a cafe coming to be tried^ 

Lord Stair feems not to have had a fixed opinion upon this point- 
In talking of th« meflcnger's duty, he fays, in one place ti * that he 
} may take the oaths of the claimants, and pafs by the fame;* but he 
adds, * and albeit it is not fo clear by cuftom, whether the oath of 
^ any party will exclude the poinding in this real adion, as it is clear 
*^ in perfonal decreets ; yet, in dubiofequendum quod tutius ejl. The 

• Englifli, indeed, upon thefe annualrents, which they call charge^. 

• do indifferently poind the goods upon the ground, to whomfoever 
^ they belong, if they find them but lying upon the ground;, but 

• then it is only competent upon the very term of payment, whcre- 

• by all that have goods on the ground, not belonging to the tenant, 

• may drive them off; but we Eave no fuch fummary poinding of the 
^ ground, nor are our poindings reftrided to any determinate time;; 
^ but, at any time where the annualrent is due, and the term of pay- 
^ ment thereof come/ We muft here obferve, that our writers, in. 
charging the Englifli /diftrefa with being fummary,. always forget 
that the goods are only taken as pledges, and lodged in the hands of 
the flieriff, before whom the tenant is entitled to repledge,. and to 
have every exception heard againft the feizure; whereas the poind- 
ings by our landlords, as now carried on, are equally fummary in. 
the feizure, and, what is a thoufand times worfe, in the adual exe- 
cution; for the Scottifli poinding deprives the tenant of his property 
for ever* To return to Lord Stair, we find an opinion diredly againft* 
what he has juft faid in another title. * But this (fays his Lordlhip :}:, 
' meaning the oath of a ftranger claiming the goods) will not be re- 

• levant againft any execution upon a decreet of poinding the ground. 

• The perfon whofe goods were in the tenant's poffeffion may reco- 
^ ver the goods ; for poinding the ground has much more privilege 

* than 
• Page 99. t P^gc 636. I Page 663,. 
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* than poinding on perfonal debts.' Farther on, -he feems to^havc 
ahered again, and tells us *, * that poinding of the ground can ex- 
^ tend no further than to the goods thereupon, in fo far as they be- 
' long to the tenant and debtors/ So that, as to adual pradice and 
precedent, this point is ftill dubious, though we have no doubt that 
the Lords, when the cafe occurs, will fix it upon the equitable fide. 

When lands are aflFeded with annualrenters, all of them may in- 
iift in poinding the ground. Where this happens. Lord Stair tells 
usff * That a certain time after each term will beJimited to the 

* firft annualrenter within which he may poind the ground ; there- 

* after the fecond may proceed likewife for the remains of the rents 

* unpaid by the firft poinding/ And for this he quotes January 9. 
1668, Lady Clarkington, We have examined the decifion as re- 
ported by Lord Stair, but can find nothing of this kind in it X* ^^ 
old lady infifted upon poinding the ground upon her contrad, in 
preference to a younger one, who faid that fhe h^d been feven years 
in pofTeifion, and ought to be retained 1a it by a pofieflbry judgment. 
The Lords found, that * a dtbitum fundi is not excluded upon a 

* pofterior right, and that a pofterior annualrenter hath not the be- 

* nefit of a pofleflbry judgment ;* So that we are unable to conceive 
under what authority the order here mentioned by Lord Stair can be 
eftablifiied, unlefs the feveral annualrenters had been in competition 
before the Court. Accordingly, it appears that this can only be done 
in fuch competition. The matter is properly explained in a deci- 
fion reported by his Lordfliip. * The Lords (fays he) ufe in com- 

* petition to give fo much time to the firft annualrenter, and fo to 

* the reft after each term, at which they may only poind j and fo 

* they decerned the firft annualrenter to poind within twenty days 

* of each term, and the fecond within the next twenty days Ij.' Af- 
terwards * they allowed forty days to the firft annualrenter, and fo 

* furih/ This was a proper and merciful interpofition. The Lords 

3 I 2 thus 
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thus regulated and reftrided the power of heritable creditors in fa- 
vour (a8 Lord Stair afTures us) of the poor labourers of the ground. 
The a£t of Parliament 16691 c. 5* prohibited poinding to proceed 
withoux a previous charge, * but prejudice of the decreets of heri- 
^ tors in their own courts, and to fuperiors to ufe poinding againil 

* their vaflals for their feu^duties, as they might lawfully have done 
^ before/ We have fliown, that heritors always allowed the fifteen 
days of law to run after their decrees, and that they ought to have 
continued the pradice. Lord Stair juftly conceives the poinding by 
heritors, and poinding by fuperiors, to be in this refpedt the very 
fame diligence. The adl of Parliament plainly holds them to be fo; 
and therefore his Lordfhip tells us *, * That a poinding of the ground 
' requires no prior charge of horning, becaufe no perfon is decerned 

* to pay, and fo cannot be charged ; yet it cannot proceed till fifteen 

* days after the decree of poinding the ground, which are the days of 

* law within which parties may fafely fatisfy or procure fufpenfion.' 
This may do very well in the cafe of the firft heritors againft whom 
the decreet is obtained ; but, as it may be executed againft their fuc<^ 
ceffbrs, they may be liable to very great inconvenience; and, in this 
refpeft, the law plainly continues the original fummary mode of difc 
trefs, which Lord Stair himfelf difapproves of in the Englifh praSicc. 

Debita fundi^ as we already explained, are created cither to the 
granter or to third parties by refervation, as well as by the diredl 
grants of annualrent. Accordingly, Lord Kilkcrran f, in his 
decifions, gives it as a rule, * That, where a difpofition is granted, 

* burdened with this or that particular debt, although the creditor in 

* that debt has no infeftmenc, yet the pradice is for poinding the 

* ground to proceed upon fuch debts.' His Lordfhip alludes to no 
precedent for this rule ; but, as we before obferved from-. Lord 
Kaimes, poinding the ground is the only diligence which, the law 
affords for immediate recovery, and is therefore implied in thefe 

^ * cafes ; 
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or*extenfion he calls the Jaiv^ he has only aflcrted thejTaft, in place 
of affigning the reafon, which is a plain one. A poinding of the 
ground is an exercife of property ; it is a different perfon adling as 
landlord* Now, there is no doubt that the landlord himfelf can 
poind his own tenant for the whole arrears due; therefore the very 
fame power is competent to his creditors by infeftment. 

Where the lands are in the natural poffeffion of the debtori this 
pradlice cannot be found fault witti, even although he be a fm« 
gular fucceflbr. The feizure of the moveables is, in this cafe, pre- 
fumed to be the mod lenient remedy, by which the lands are dif- 
charged of their debt ; and befides, a fmgular fucceffor ouglit to be 
liable, becaufe he has received out of the lands the revenue which 
was due to the heritable creditor. Of all our writers. Lord Bank- 
ton is the moft explicit upon this head. * If the grounds (fays that 

* author*) affeded with the annualrent, or other debit um fundi^ are 

* in the heritor's natural poffeflion, all the goods thereon may be 
^ poinded or diftrained for the bygones. The above fta'tifte gives 

* only relief to tenants ; but, in other refpedls, the hrieve of diftrefs, 

* or letters of poinding the ground, may be ufed to the utmoft ex- 

* tent, according to the nature and effeft of that diligence/ His 
Lordfhip here confiders the brieve of diftrefs to be fynonimous to 
letters of poinding the ground, which is a miftake ; for thefe writs 
were in themfelves perfedly diftind, as we have fufEciently ex- 
plained. His Lordfhip mentions, in a very flight manner, that 
an infeftment of annualrent is likewife the ground of a perfonal 
adion againft intromitters with, or receivers of the rents. Thefe 
words, however, are too loofe and general ; and we are not to un- 
derftand by them, that the heritable creditor has any right of hypo- 
thec upon receivers or purchafers of the produce, as a landlord has. 
The former can only poind the ground, or bring an adion againft 
thofe who uplifted the profits. Now, this adion is not, like that 
of maills and duties, a conftant title of poffeflion for years to come ; 

It 
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tcrs with the rents in the m^an time. We have given our reafons 
at large for thinking that fuperiors are not entitled to aftions of that 
kind ; and that opinion is fortified by the glaring incongruity of 
even fuppofing fuch a right to be inherent in heritable creditors. If^ 
indeed, the poinder of the ground (hall be prevented, by any perfon 
or perfons, from executing his diligence, or if the effedls which he 
might have feized be carried off to difappoint him, all concerned, as 
receivers or intromitters, muft be liable in a perfonal aflion to the 
heritable creditor, upon the old principle, that, wherever the law ac- 
knowledges a right, it muft alfo afford means to make that right ef- 
fedual. 

In all the cafes where perfonal actions were allowed to heritable 
creditors, thefe creditors w^ere prepared with decrees, and letters of 
poinding the ground ; bur, by a late decifibn, the Court difpenfed 
with thefe executorials, and preferred an heritable annuitant to all 
arreftments of the rents in a competition between them *• Lord Kil- 
kerran, in reporting this decifion, adds the following obfervation : 

• Of old, annualrents had no efFed but by poinding of the ground ; 

• but now, fince March 1637, Guthrie, they have been found fuffi- 

• cient titles againft all intromitters perfonally/ Here the Court 
made a ftep backward to the principle of the debitum fundi. Origi- 
nally, it needed no aid to give it effcd either really or perfonally : It 
loft for a long time this privilege; and the decifion has reftored it, 
fo far as regards the perfonal adlion. The produftion of an infeft- 
ment, and its warrant, is now fufficient to prefer the heritable cre- 
ditor in all competitions for the rents of the lands afleded, without 
decree, or letters of poinding the ground. The alteration introduced 
by this decifion flands clearly upon right principles; for, when the 
produce is converted into money, the annuitant does not take it up- 
on his decree, or letters of poindiiig, but upon the right of property 
vefted in him by his infeftment. When an heritable creditor appears 
in a competition, he ads, and is received, exadly as the heritor would 

have 
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have been entitled to do. Now, an heritor, in a competition with 
the creditors of his tenant, would not be preferred for more than his 
hypothec covered, 1. e. one years rent. Since the heritable creditor 
is here only ading in the right of the heritor, he clearly appears to 
have neither in law, juflice, or common fenfe, a title broader than 
that of his author. 

The refult, then, of our argument is, 

imOf That fuperiors in feus ought not to have any preference over 
the moveables of the tenant in feu-farm, by poinding or otherwife, 
more than for the current term, in the fame manner as landlords 
have over tenants by leafe, 

2dOj That, in poinding the tenants of their vaffals^ the fuperior, 
or heritable creditor, fhould be entitled to carry their diligence no 
further againft the moveables of thofe tenants than their immediate 
hndlordi would have been, i.e. for a year's rent. The remainder^ 
in both cafes, (hould belong to the creditors of fuch tenants in gene- 
ral. 

3^10, The rule, then, would be, that a fuperior fliould be permitted 
to poind the tenants of his feu-holder, preferably to all the world, for 
his arrears, fo far as thcfe arrears amounted to one year's rent pay- 
able by the tenant. This might, in fome cafes, difcharge feveral 
years of bygone duty. In the fame manner, the annualrenter might 
poind his debtor,, if in the natural pofFeffion, for one year only of 
fuch annualrent ; for here the parties are nothing more than mafter 
and tenant. But, if the land be under tenantry below the debtor, 
the fuperior or creditor Ihould be entitled to a preference for their 
arrears, only to the extent of the year's rent due by the tenants, in 
any queftion with their creditors. In fhort, this bufinefs ought to « 
be regulated by the fame rule which exifts between a common land- 
lord and his principal and fubtenants, under the exception of the 
hypothec. The principle upon which this has been pretended 
to be eftabliihed, is a plain one. If a man gives out his lands in feu 
at the full value, he is exactly in the fiiuatton of a. landlord who lets 
Vol. II.. 3K hi^ 
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his land at a full rent, and ought to fuffer for his own negligence, In 
allowing arrears to run up without any fund to difcharge them. If 
the feu be let below its value, or improved, or purchafed by an ori- 
ginal price, the arrears run up againft that value, or, properly fpeak- 
ing, they are debit a fundi^ and the fuperior has the original claim of 
all overlords, viz. the right of re-entry to che lands themfelves for 
his indemnification. The heritable creditor has the fame right. 
If he trufts ,his money upon a fubje£t which is worth no more than 
the principal of the debt lent, he ought not to have allowed his an- 
nualrents to run in arrear. If the fubje£l be worth both principal 
and intereft, he will certainly be reimburfed from that quarter, and 
ought not to be allowed to appropriate the whole moveables of his 
parly, which, in that cafe, is the only fund for the payment of the 
perfonal creditors. 

Let us- now attend to what the law has, defado^ eftablifhed in this 
cafe. It will be beft underftood by pointing out the circumftances 
in which poinding of the, ground differs, in pradice, from poinding 
on perfonal debts. \mo^ A decree, and letters for poinding the 
ground, b^ing once obtained) the fuperior or creditor may poind the 
poffeflbrs of the lands^ whoever they are j nor will any new decree 
be neceflary during the life of the obtainer. 2do^ When the heritor 
of the land affected by the, heritable debt is in the natural pofTeflion 
of it, the poinding proceeds for the whole arrears, without limita* 
tior^; nor is there any difference in the form or effed from the 
poinding in a perfonal debt, or the poinding of tenants by an heri- 
tor. 3//i?, If the ground be poffeffed by tenants, the poinding 
may go the length of the whole arrears due to their matter, includ* 
ing alfo the current term. In this the heritable creditor has the ad- 
vantage of the landlord, who, by his owm decree, cannot poind till 
his rent becomes due in terms of the leafe. £^to^ The poinder of the 
ground is preferable, upon the tenant's lands, to all the proprietor's 
other creditors; and, what is more extraordinary, to all the other 
creditors of the tenants poinded. Thefe are the peculiarities which 
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ilrefs; and that the poiadiog of the ground is only a modificatioQ 

of that power. His Lordihip, indeed, derives this power from the 

fuppofed original flavery of the tenant. On the contrary, we have 

endeavoured to derive it from the liberty of the tenant, and to fliew, 

that the didrefs was nothing but a fubftitution for the lord^s re-entry 

into the feu, which none but freemen could poflfefs* We are agreedi 

however, that poinding of the ground is only a modification of iV l 

original rights * Poinding (fays his Lord(hip *) for payment of debt 

Vfecured upon land is an exertion of the right of property* The 

^ effeds are poinded and diftrained by the landlord's order or war- 

^ rant; and execution can reach no effedis but what are underftood 

^ to be his property.' His Lordfliip, however, draws different con* 

fequences from this. He does not take notice of any injuftice or in* 

equality in this diligence, as eftabliflied in our practice. But, with 

the utmoft deference, we think it may be fairly afked, how a land* 

lord can give an order to another to do what he has not a right to 

do himfelf ? or why a feverer or more comprehenfive diligence 

Jhould proceed, by dividing or delegating his power to another, than 

he himfelf can execute in perfon ? 

* A decree of poinding the ground (fays his Lordfliip t)« tf it can 
^ be called a decree, is, in effedi, a judicial notification merely to the 
* landlord and his tenants, that the creditor is to proceed to execu- 
^ tion. In a word, the (ingular nature of this decree proves it to be 
^ an apifh imitation of a decree for payment of debt, without which, 
' as obferved before, poinding for perlonal debt cannot proceed/ We 
formerly declared our opinion, that this form arofe not by any deli- 
berate imitation, but from abfolute necefllx^; and, when applied for, 
the contrivance deviated, as little as could be, from the nature of the 
thing. In many cafes of old, parties who had rights fully in them 
were obliged to bring anions, concluding that warrants proper to 
their cafe fhpuld be ilTued out. The fuperior or creditor, in a poind- 
ing of the ground, applied for the aid of the law in fupport of his 

owa 
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* bearing, that the cattle of poor men, inhabitants of the ground, 

* fhall not be poinded for the landlord's debts, whfere the mail ex- 

* tends not to the avail thereof; and, though the a£t feemeth cor- 

* reding of an evil cuftom to poind the tenants for the mafter*s per- 

* fonal debt, yet the fame reafons, equity and favour of iheir ruftici* 
' ty, juftify the extenfion of it to their debita Jundi ; and it was fo 

* reftrided.' He cites as his authority the decifion, Lady Pitfoddil, 
in the year 1674. 

Lord Kaimes is of opinion that our anceftors committed a great 
error in deferting the Englifh fecurity of rent-charge, and prefer- 
ring that of the annualrent right. We had formerly occafion to de- 
fend this condu£t of our forefathers, and to point out many circuin- 
ftances in which the latter poffeffed fuperiority over the former. The 
hiftory of poinding the ground furniflies an additional and decifive 
argument in favour of our conftitution of heritable fecurities, or 
debita fundi. The Englifh were forced, againft their will, to quit 
this mode of fubinfeudation by the ftatute quia emptores^ and to de- 
Tife the mode of rent- charge in place of it, in confequence of which^ 
many old rents in England have been loft. The fame thing happenred 
in Scotlandf for which we formerly mentioned the cafe of the town of 
Edinburgh, who have loft a confiderable revenue of this kind, beftow- 
td upon them by our Princes; and it required an ad of Parliament, 
in our days, to fave the remainder of thefe debts in England, and re- 
ftore them to the fimple power of diftrefs, which is the only right 
they yet enjoy. Nothing of this kind happened in our real fecuri- 
ties. Being conftituted by fubinfeudation, the connexion between 
the parties was all along kept in its original Vigour. Our heritable 
creditors thereby retained in their pcrfons the right of the land, or, 
as we fay, the fuperiority ; and, confequently, they kept the right 
of diftrefs, or poinding, and the right of feizing, or re-entry, upon 
t-he land itfelf, for thefe arrears. Accordingly, they never ftood in 
Beed of an ad of Parliament to reftore or amend the nature or pri»- 
•»ilege8^ of their original rights.. 
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In thefe matters we have in all probability been direded by the 
ufages of France. Feu-dutitfs and burdens upon heritage are there 
termed charges foncicres^ or charges upon the ground. We (hall 
give the definition of them by Monfieur Boucher D'Argis, one of 
the moft celebrated French writers and lawyers of the prefent age. 
Charges foncieres are the principal revenues of heritages impofed 
upon them by the proprietors at the time of their alienation, to be 
paid or delivered by the pofleflbrs of thefe heritages either in mo- 
ney or in grain.'-^* Although feu-duties are of the nature of rente 
fonciere ; neverthelefs, in practice, when mention is made of rentes 
foncieres^ without any other qualification, the revenues impofed 
after the feu- duty are only to be underftood. No charges fon- 
cieres^ not even feu-duties, can be created but by tradition of the 
ground, in confequence of donation, fale, or other mode of aliena- 
tion. From this rule there is no exception but that of fervitudes, 
which may be eftabliftied by fimple convention without tradition 
of the ground, which was introduced on account of the frequent 
neceffiiy which people found themfelves in, of Impofing fervitudes 
upon one heritage in favour of another.* — * Thefe charges fonci^ 
eres^ once eftablilhed, are fo ftrong, that they forever follow the 
land, into whatever hands it may go.' — * The adion for the reco- 
very of thefe charges is principally real, and confidered as a kind 
of vindication of the fubjei^. They produce notwithftanding a 
perfonal adion againft the pofltfllbr of the heritage^ for payment of 
the arrears fallen due during the time of his poffcffion.' — * There 
is a difference between the charges foncieres and fimple hypothecs 
in this, That the hypothec is only an acceflbry obligation created 
for the greater fecurity of perfonal obligation, which is the princi- 
pal ; whereas the charges foncieres are principally due by the heri- 
tage and its pofleflbr, who is only bound in refped of his pofleflion 
* of that heritage */ 

It 
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It would be difficult for any of our lawyers to exprefs themfclves 
more correSly upon the fubjed of heritable fecurities. Indeed, this 
account is fo correal, that it fuggefts a cafe which has not yet occur- 
red in our pradlice, but which, from the prefent mode of feuing, may 
be expeded to occur. The French writer fays, that the pofleflor of the 
heritage is only liable to a perfonal adion for arrears of the heritable 
fecurity for the time of his poffeffion. In the foregoing difquifition. 
It has been dated as a general rule, that the tenant in feu-farm is 
liable for the whole arrears, becaufe his land would thereby be dif- 
charged. But, if an heir or Angular fucceflbr fucceeded to a pro- 
perty which was not worth thefe arrears, we apprehend the French 
rule would take place with us, and fuch heir or fingular fucceflbr 
would be only liable to the amount of his intromiffion. According- 
ly, in the cafe of Lord Galloway, before quoled, the proprietor pof- 
feffing was confidered as a naked tenant, and could confequently be 
fubjedled no further than during the time of his pofTeflion. 

The moft ancient form of letters of poinding the ground that we 
can have recourfe to is that given by Lord Raimes> which have been 
already mentioned. This form difcovers the true origin of letters of 
poinding the ground : They were given in aid of parties who were 
not able to vindicate their own rights. The lady who obtained thefe 
letters had the lands in liferent; and it does not appear that the dili- 
gence is warranted by any previous decree ; but (he feems to have 
produced her infeftment with her bill to the Lords ; for the warrant 
16 granted * E» deliberatione Dominorum conctlii ; and the meflen- 
gers are ordered * to pafs, concur, fortify, and affift the faid Katha<» 
* rine and her officcars in the poinding of the tenants.* This fliowa 
that the lady and her officers might have poinded by their own au- 
thority, if they had thought themfelves able to do fo. The tenants 
are mentioned in general, which is full proof that no decree pre- 
ceded the letters, otherwife they would have been dircfted' again(t 
^e particular defenders in that decree. They are alfo to take efiea 
yearly in. time coming, which fhows that there would be no occa{ion 
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for any further letters during the life of the liferentrix, who was to 
be fortified and ajjijled in poinding the prefent and future poffeflbrs 
of her land, whoever they might be. This ancient form agrees, 
in every circumftance, with the theory we have been endeavouring 
to lay down. 

The fimplicity of this ftyle afterwards went out of fafhion. Be- 
fore a party could be entitled to the King's afliftance in poinding 
ground in the natural poiTefTion of another, it behoved him to (how 
that he had a right to do fo« The various and involved tranfadions 
into which heritable fecurities were introduced, rendered it neceflary 
that this precaution fhould be taken. The only method of doing 
this mud have been to bring an adtion before the Court of Seflion, 
or Judge Ordinary, in which the heritors and the tenants of the 
grounds were called, not that any thing might be decreed perfonally 
againft them, but that it might be known whether they had or had 
not objedions againft the purfuer's poinding their ground. 

^ Execution upon a dcbitum fundi (fays Lord Kaimes) is much 

* further extended than formerly. Of old, execution was direded 
^ againft the moveables only that were found upon the land ; but, 

* by our later practice, it is direded both againft the moveables and 

* againft the land itfelf, in their order. It appears probable that this 
' novelty has been introduced in imitation of execution for payment 

* of perfonal debt, though there is no analogy betwixt them */ His 
Lord£hip has here ftruck out the true origin of the term poinding 
the ground. Anciently, the heritable creditor only demanded letters 
to aHift him in poinding the moveables, which had no title to the 
epithet of poinding the ground^ more than any common poinding at 
the inftance of an heritor, or at the inftance of a perfonal creditor. 
The moveables were the only objedl of feizure in all cafes what- 
ever ; but, in procefs of time, when the afl: 1469 came to be ex- 
tended to heritable debts, the creditor ibefides a warrant for poind- 
ing moveables) obtained and added a warrant for poinding and ap- 
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prifing the ground of the land itfelf for payment of his arrears, 
which were preferable to ail other debts upon the land itfelf, and 
thence obtained the title of dcbita Jundi. Perfonal creditors added 
the conclufion againil the land to their homings; or, when they 
ferioufly meant to proceed in real diligence, they took out letters of 
apprifing. To diftinguilh the diligence at the inllance of fuperiors 
and heritable creditors, it was termed poinding of tht ground. This 
practice was ellablilhed before Dallas of St Martin's time ; and ac- 
cordingly we find the (lyle of the fummons of poinding the ground, 
as given by him, altered accordingly ^. In this form the liferent 
title is firft libelled on, and the defcription of the lands particularly 
inferted from Ihe fafme ; after which, it fubfumes or ftates the ne- 
ceffity of the adion. 

The names of the tenants mud be particularly inferted in the fum- 
mons, and, if poflible, the feveral rents payable by them, together with 
the arrears in their hands. The reafon is given by Lord Stair. ^ If the 
^ purfuer (fays his Lordfhip f ) does not fpecially libel the rent» when 

* he comes to poind he cannot make the rent, as he will then alledge; 

* but the oath of the tenant mud rule the fame> though he fhould 
^ depone upon a tack, and doth not produce it, becaufe poinding of 

* the ground doth not require an antecedent charge, as poinding up- 
' on perfonal debts doth ; io that the tenant cannot be prefumed to 
^ have always his tack about him ; and therefore it is fafeft, in poind- 
^ ing of the ground, to libel and prove the rent, if the purfuer in- 
^ tend to infift upon the moveables of the ground/ The fubfump^ 
tion, even ia this fummons, ilill partakes of the original idea upon 
which the diligence is founded. The defender is faid to be unwil- 
ling either to pay or fuffer the purfuer to poind, which is a diredk 
declaration, that, if they would have fufferedhim to poind, he might 
kgally proceed on his own authority. If this be the cafe, the decree 
and letters of poinding the ground are not efllential forms in the 
bufinefs ; they are only legal aids, which may be taken or not ; and 

yet,, 
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yet, by the decifion Gray againft tenants above quoted, the Court 
feemed to confider them eflfential and neceflary ; and, by the pradice 
of near two centuries, they are certainly now become fo. Superiors 
and heritable creditors have thus loft their ancient right of poinding 
brevi manu ; and therefore an a£lion of poinding the ground is in 
every cafe requifite. The heritor is in this fummons only called for 
his intereft, as it is the lands that the creditor has folely to do with. 
Both he and his tenants are called only to hear and fee the letters 
direded, or to (how a reafon why they fhould not ; and nothing 
is concluded perfonally againft them. The ftyle is entirely altered 
from that of the reign of James VI. The King's officers, by the 
latter, were only to fortify and aflift the poinder; but, at this peri- 
od, poinders of the ground feem to have renounced every idea of 
adling by their own authority, and the bufinefs is committed entire- 
ly to the officers of the law. This material change was a confe* 
quence of the extenfion of the a£t 1469. Real creditors might have 
jpoinded the moveables by their own authority ; but they could not 
poind or apprife the lands ; and, as all decrees at this time conclu- 
ded for this apprifmg, the whole bufinefs came to be neceflarily com- 
mitted to the King's officers. 

This adion is by our fyftematic writers claffed among the real 
petitory adions. It is confidered to be real^ becaufe it regards heri- 
table property; and it is called petitory ^ becaufe the right is held to 
be eftablifhed in the perfon of the purfuer; and the claim againft 
the defender is, that he (hould permit that right to be executed *. 
But, when the true origin or intendment is looked into, it is truly 
nothing more, fo far as regards the poinding of the moveables, than 
a diligence given in aid of the party, in the fame manner as letters 
of ejection or poffeffion are given to vindicate the right of proprie- 
tors ; and, fo far as regards the poinding of the ground itfclf, it is a 
real diligence to enable the creditor to recover his money from fuch 
land. 

3 L 2 Mr 
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Mr Dallas gives another form at the inftance of a liferentrix whofe 
annuity was payable in vidual^ which goes further than the former 
one. The liferentrix complains that the poflefTors not only refufe 
to allow her to poind, but they carry off the corn immediately after, 
to prevent and defraud her ; and therefore (he concludes not only 
for poindin^the ground, but alfo perfonally for the value againft 
the abftradlors. This is one of the cafes which produces a perfonal 
ad:ion to the heritable creditor ; and, unlefs it was admitted, the 
right of poinding might, at all times, be rendered ineffectual. The 
iummons» however, appears to go too far : It concludes for a war- 
rant to poind the corns wherever they can be found, which, in our 
humble apprehenfion, is not a relevant conclufion, even though the 
annuity be in visual ; for there is no allocation of the growth of 
any particular part. The whole produce is equally liable to be 
poinded ; and that poinding can, by the nature of the right, extend 
no further than the ground of the lands. As the annuity is in vie- 
lual) the purfuer thinks herfelf only entitled to poind the ground for 
corn, and (he is right ; but, in cafe of abftradion or defed, (be con« 
eludes firll for liquidating, and then for letters to poind the other 
moveables on the ground, thus keeping elofely to the real nature of 
her right. Laft of all, (he concludes perfonally againft the defen- 
ders, as unjufl: abftradors of the corn, for payment. This fummons 
points out a great many inconveniencies attending the(e annuities in 
vidual ; for it is evident, that a perfon in the (ituation of this pur* 
feier would require a new procefs upon every fraud or abftradion 
committed againft her. 

Stair gives us a form of letters of poinding of the ground at the 
inftance of the fuperior for the duties in his reddendo. There is no 
title narrated, becaufe it is a known adion, requiring only the right 
of the purfuer to be mentioned, without being deducetf; but the 
rights of heritable creditors are various and circumftantial,' as^ are the 
inftances we have heard from St Martin. He has therefore proper* 
ly deduced, the point of right, in the firft place, and included it with 

the 
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as the decree, as to them, might: be reftrided accordingly. If there- 

# 

fore we happeni from neceflity, to be concerned in fuch a difaj^ree- 
able diligence, all that can be rlone is to fofcen the matter for the poor 
people by any fafe method that can be devifed. In the remainder 
of the poinding there is nothin^^, to diflcrcnce it from ordinary cafes. 

Adions of poinding the groii'id are competent, and, from conve- 
nience, are frequently brouphr Sc fore tlie Sheriff, to whom the brieve 
of diftrefs was originally di-rdcd, and to whom the execution of the 
ad 1469 is committed. The purpofe is to force the regular pay- 
ment of annualrents to heritable creditors fecured upon houfcs or 
fmall properties ; and they certainly are attended with that effed ; 
for, when an heritor knows that this terrible diligence is taken out 
againft him and his tenants, it is natural for him to dread the con- 
fequences- 

Lord Stair tells us, that the days of law were neceflary, even in 
decrees of poinding the ground. • Later writers deny this ; but, up- 
on a former occafion, we ventured to fay that the laft opinion is er- 
roneous. In this cafe it is the more erroneous, becaufe the dili- 
gence of poinding the ground is now on all hands admitted to be 
founded upon the ad 1469; and that ad fpeclally appoints fifteen 
days allowance to be made to all debtors before any poinding can 
proceed againfl them in virtue thereof; and therefore, we hold it to 
be a general rule, that fifteen days fliould expire before execution 
even of a decree of poinding the ground. 

We have heard in what manner this diligence ufed to be extend- 
ed againft all the goods on the ground, although belonging to ftran- 
gers ; but, from what has been faid, it is plain that the meffenger 
muft condud himfelf by the fame rules in a poinding of the ground 
as he does in an ordinary cafe. Of late years, many lands have been 
given out in feu at their full value ; and other properties are incum- 
bered by heritable debts, the principal fums of which are equal to 
tjie value. Hence it has feveral times happened, that a creditor by 
infefimetit feizes the whole moveables of the poffeflbr by a poinding 
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THE fird aA of property mod ufual upon the acquifition of Iand» 
is that of giving it in leafe, or, as we fay, in tack, to tenants 
for a term of years. This pradice mud, in the nature of things, ap« 
pear among the early effeds of civilization ; but it appears in very 
diflferent (hapes ; different as the people themfelves, their (ituation, 
and their manners. So foon as the property or land becomes very 
unequal, thofe who have more than they can manage by themfelves, 
or their fervants, muft neceffarily give it out to thofe who have too 
little for a certain ihare of the produce ; and thus a kind of equality 
at lead in point of fubfidence, is redored. 

To the Romans this practice became familiar, under the title of a 
contra6i of location; which, indeed, comprehended all engagements 
whereby things were let or hired by one man to another, and, in par- 
ticular, the hiring of lands to farm. The contradi of location was alfo 
ranked among thofe which are perfe£ted by the bare confent of parties, 
in the fame manner as the contrad of fale, and produced the adtioQ 
locati ct conduct ; the one at the indance of the proprietor, for en- 
forcing payment of the dipulated rent either in money or produce, 
and performance of certain duties incident to the bufinels ; the other 
at the indance of the condu^or^ to be maintained in the peaceable 
poffeffion of the fubjed, and for having it kept in repair, capable of 
anfwering the purpofcs intended. It was alio, bonajide^ executed 
between freemen; but, though the Roman conlrad bears a near re- 
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femblance to our modern tack, we muft feek the origin and principle 
of that deed in a different quarter. 

Among the Romans, flavery fubfifted in all its (hapes, aijd in its 
utmoft rigor: The lands of the rich were often emirely cultivated 
by flaves ; and by the fame men whom we moderns are apt to term 
unhappy^ the whole donveflic labours were performed. In many cir- 
cumftances, little difference was made between them and the cattle. 
Such as were dedicated to lural labours, unconneded and unknown 
to their matter, became adjcripti glebae^ fixed to the land, a part of 
the ftock, and tranfmiflable by fale and fuccefiion with the land itfelf. 
The domeftic flave, having daily accefs to the perfon of his matter, 
had opportunities of obliging him* and of being rewarded with his 
liberty; and hende arofe the middle race of freedmen. The rural 
flave had not a chance of this ; he was known, like the ox or horfe, 
only by the corn, wine, or oil, returned from the land. However 
harfti it may found, flavery was, without doubt, neceflary and bene- 
ficial in the old world, to check the ferocity of mankind in war^ and 
fave the lives of their fpecies for their own benefit. Thefe men made 
flaves were obliged to labour for their own and their matter's fub- 
fiftence ; and without force no fet of men will do that for another. 
In countries where commerce and manufadlories exift to employ the 
lower clafles, their perfons may be entirely free, becaufe their own 
wants oblige them to work, and they are paid for their labour by 
the poffefTors of the land, who ttand as much in need of manufac- 
tures as the tradefman does of them, whereby all are maintained by- 
mutual induftry ; but, among many of the ancient nations, little in- 
tercourfe of that kind took place. Rich men only had food to give; 
and perfonal fervices were the only returns which their poor could 
make them. The freemen, therefore, maintained themfelves by the 
labour of their flaves, of whom war afforded a conttant recruit ; and 
luxury at laft eftabliflied itfelf upon the fame foundation. Time 
riveted thefe habits; and, in fome meafure, they furvived the fall of 
the empire, and its other manners. 
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The northern nations treated their flaves with more lenity. The 
Germans were all foldiers for ages, and did not admit an idea of 
private property in land, which belonged to the nation, and was 
cultivated by the whole body in turns, the portions of individuals 
annually changing according to their number, and fometimes their 
eftimation. In fuch a ftate of fimplicity, inequalities in rank, fo 
confpicuous in other nations enriched by war or commerce, did not 
appear. Gaming, we are aflured by Tacitus, principally turned the 
wheel of private fortune. To fuch a height of violence did this 
rage impel them, that, when all was gone, their liberties were often 
flaked upon the laft throw. Men, thus afting from principle, could 
not be treated with inhumanity ; and the change was not fo ftrong- 
ly marked as among their neighbours. Freemen reduced by debts 
mud have been treated with lenity, and that lenity and habit of In- 
dulgence naturally extended to flaves reduced by war. Several paf- 
fages of Tacitus concur in proving, that the Germans had inclofures 
round their huts in the age of his defcription ; and it is conjedured 
by writers upon the fubjed, that their inclofures gave the firfl idea 
of appropriation, and that the grounds contained in them were la- 
boured by their flaves, the fituation of whom is thus elegantly de- 
fcribed : * Caeteris fervis non in noftrum morem defcriptis per fa- 

* miliam minifteriis utuntur, fuam quifque fedem fuos penates regit. 
' Frumenti modum dominus aut pecoris aut veftis ut colono injua- 

* git, et fervus hadenus paret.' 

The fame manners followed thefe people into all the regions of 
their extenfive conquefts. The German (lave deferting his country, 
bfcame a fellow foldier to his mafter, and doubtlefs acquired his 
freedom. Succefs brought the flaves of the conquered, and the con- 
quered themfelvcs, under dominion of the adventurers, and the ne- 
ceJlity of fubjeding their own countrymen no longer exifted. But, 
even after the fettleinent of thefe nations in their new dominions, 
when the property of land, in place of being national, vefted in in- 
dividuals, and defcended to their heirs, flill we find as much of their 
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This divifion of lands occafioned a diflIn£lion of perfons, or, if 
the r^rm may be applied fo lo'^v, of ranks among the labourers of 
the foil. Of thefe the lowed were the flaves formiiig a very nume- 
rous clafs J for by them the whole inlands or domains belonging to 
the freemen proprietors were cultivated. They were termed villains 
and bandjmen regardant^ i. e. belonging to the manor, and followed 
the land iifelf, as a part of the (lock, into whatever hands it came 
either by alienation or defcent. The next in order were fuch as 
cultivated part of the outlands for their own account, rendering to 
the lord or thane, like the ancient German fervants, a certain quan- 
tity of corn and provifions, the produce of the land ; and fuch were 
denominated Ceorls. The remainder was cultivated by fuperior te- 
nants, who, as already mentioned, pa^J perfonal fervice and attend- 
ance on their lord. 

The degrees of this flavery certainly differed according to the par- 
ticular occupation of the individuah Thofe who dwelt in villages, 
and cultivated the lands or domains, were, in general, calldd villani. 

* Villains (fays Spelman*) and their progeny, their lands and goods, 

* might have been feized, and juftice raeafured to them, after the 

* iife of the manor whereto they were regardant, {/. e. to vvhich they 

* belonged) ; for they were called viliani^ becaufe they belonged ad 

* villam domini^ that is, to the town or manor ot their lord. Others 

* were bondi^ or bondfmen fimply, as neither in blood, nor bclong- 

* ing to any manor, as fuch as fold themfelvcs into bondage, or were 

ft 

* conde.nned to it by courfe of law. The third fort was the cff- 

* Iprli^.g of both thefe, who, becaufe they were nati ad Jervitutem^ 

* were called naiivi $ fo that a man may be bond, yet neither ruti^ 

* vus nor vilUinus ; and he might be bondus and nalivus, yet not 

* vilL.nus or bondus ; and villanus^ yet not nativus ; and might alfo 

* be all the three, as commonly they were, bondi^ nativi^ and 'uil/ani.^ 

Not only the cultivation of the earth, but a great part of the me- 
chanic work then in ufe, was, among the Saxons, performed by 

flaves 
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flaves trained up to the bufiiiefs j and, though the clergy, in general, 
favoured the mitigation of this fervitude, and fet ah example, libe- 
rating them upon many occafions themfelves, yet there is good hif- 
toric evidence, that, in the tenth century, towards the clofe of the 
Saxon government, a great part of the common people were abfo- 
lute flaves. With them it happened as among the Romans; the li- 
berty fell firft to the lot of the houfehold perfonal or mechanic flave. 
The labourers of the ground were lefs thought of; their condition 
was more equal, and their fervices lefs regarded ; and hence their 
fervitude continued long without alteration. 

The ceorls^ who, no doubt, were partly compofed of freed- 
men and the fucceflbrs of the common foldiers compofing the ar- 
mies of the Saxon invaders, formed a numerous and refpedtablc 
body. Their perfons and their occupations were entirely in their 
own power ; and, as they generally chofe to apply to agriculture, 
a ceorl was almoft another name for a hufbandman or farmer. 
The rent or return paid by thefe ceorls was by the Saxons termed 
feorm^ a word fignifying meat or provifionsj and which has been 
fmce applied to land itfelf, and its cultivators. It appears that this 
rent or feorm was limited in quantity by feveral laws of the Saxon 
Princes, in order to check the opprefTion of proprietors. Thefe fix* 
ed rents formed an independence to the ceorls and pofFeiTors of the 
land, to which they, as freemen, had a title. The fame clafs of 
men were capable of acquiring property, and rifing in the ftate, in 
which many of them proved fuccefsful. They acquired flaves; and 
it is certain, that the manual and hard labour was in thefe times 
chiefly performed by people in that unhappy fituation. 

The conqueft of England by William Duke of Normandy'depref- 
fed a great part of the Anglo-Saxon inhabitants, and greatly increa- 
fed the number of flaves. The villains belonging to t!ic eftatcs of 
the conquered had nothing to expe(fl ; they were feized upon as the 
flock of thefe eftates, and their numbers augmented by redudlion of 
many of the free inhabitants to the fame fituation, upon various 
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pretences. The progeny of thefe villains being nati'uu or born flaves, 
their number behoved to have exceedingly increafed, had not the 
clergy rendered it meritorious to liberate them* This blefling fell 
firRy as among the Romans, to the (hare of domeftic flaves ; but the 
predial villains were allowed long to continue ; and, from their ne- 
ceflity and ufefulnefs, were retained in vaft numbers by the clergy 
thcmfelves for centuries afterwards. 

The ancient and excellent political conftitution of the Anglo- 
Saxons, where each inhabitant depended upon the public courts, and 
the fociety of which he was a member, for proteftion, being now 
changed into a feudal dependence upon the barons and nobility, fol« 
lowers of the Conqueror, the old inhabitants, and particularly the 
Anglo-Saxons ceorls, were obliged to place themfelves under this new 
proteQion, and to become fervants or tenants to the Normans, while 
the foreign foldiers who had compofed the invading army continued 
to be their vafTals. By the former, the families and table of thefe 
great men were fupported, and by the other they were followed to 
war. The domaines of the lord continued to be cultivated by flaves ; 
that part afligned to his vaflals and followers produced the military 
tenure or knight fervice, which the beft Englifli antiquaries are agreed 
was unknown to the Englifli before the conqueft, and the pofTeffion 
of the other tenants was converted into tenure by foccage; a tenure 
which Spelman aflerts was equally unknown tathe Normans before 
their arrival in England. 

Not only rents of lands in general, but even the royal revenues, 
were at this period paid in produce. Gervafius, the prefumed au- 
thor of the Black Book of the Exchequer, fays, ' in ancient times 
*our Kings received neither filver nor gold from their tenants, but 

* vidluals only for the daily provifion of their houfej and the officers 
^ appointed to manage the King's lands knew very well what kinds, 
^ and what quantities, of provifion every tenant was obliged to pay. 

* This cuftom continued, even after the conqueft, during the whole 
^ reign of William I.; and I mjfelf have converfed with ieveral old 
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* people who had feen the King's tenants paying their rents in feve- 

* ral kinds of provifions to his courts.' This cuftom began to be al- 
tered in the reign of Henry I. who being much in Francei and, as 
Spellman obferves, not having that occafion of expending thefe things 
on his houfe, his ofKcers who received them accounted to the fheriffs 
in every county for the value, at certain rates, and thereby turned 
\i\^feorm into money *• 

Having thus inquired into the fituation and circuniftances of the 
labourers of the earth among our neighbours, it is time to come back 
to this part of the Ifland, and to view th^ fame rank of people as 
here circumftanced. We can go no farther back for this purpofe 
than to the acceffion of Malcolm Canmore, anno 1057. At that 
aera the Annals of Scotland, lately publiflied, commences, becaufe 
(fays the learned author) * the hiftory of Scotland, previous to that 

* period, is involved in obfcurity and fable.' William of Normandy 
arrived in England a few years afterwards; fo that our authentic 
hiftory may be faid to begin at the fame period of time with the con- 
quell of that kingdom. The fame .manners, and the fame laws, were 
at that time certainly prevalent in both kingdoms. In the matter 
of flavery no difference exifted. The Danes who invaded, and fet- 
tled in the middle counties of England, reduced the greateft part of 
the old pofleflTors to flavery; and, when the inhabitants of the north 
of England made inroads into Scotland^ their prifoners taken were 
led into captivity ; at leaft, we are certain that the Scots treated thefe 
people in that manner, in the year 1070, Malcolm III, or Canmore, 
led a numerous army into the north of England, in order to co-ope- 
rate with the enemies of the Conqueror, and fpread defolation thro' 
a vaft extent of country, commanding, even by way of mercy, that 
all the young men and maidens fhould be driven captives to Scot- 
land ti and fo gieat was the number, that, for many years, the Eng- 
lifli writers 'declare, that there was not a village, nor even a hovel in 
Scotland, unprovided with a flave. Reprilals were conftantly ma- 
king 
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king upon Scotland, the confeqnence of which muft have been the 
fame in both countries. The feudal law being at this period introdu- 
ced into Scotland, or, at leaft, our former law having aflumed the form 
of feudalifm with which we arc acquainted^ there is no doubt that 
the lands of the great proprietors, or noblemen, were parcelled out 
in exadt refemblance to thofe of the fame rank in England. The 
chiefs, or noblemen, were fervcd in war by their vaflals, among 
whom their lands had been fubdivided. Their tables were furnifhed 
from the produce of their domaines; the inland laboured by flaves 
or villains, and the outland by followers and dependents, or tenants 
at will. 

The condition of thefe villains, or predial flaves, appears diftindly 
from a charter of confirmation granted by David I. who began to 
reign in the year 11 24. After confirming former grants, and ad*- 
ding new ones, the charter thus proceeds: * Concedo etiam quod 

* jufte reddantur ecclefiae fandae Trinitatis omnes fervi fui quos pa- 

* ter mens, et mater mea, et fratres mei, ei dederunt, et omnes fui 
^ comerlach (^ e. fugitivi fervi) a tempore Eadgeri regis ufque nunc, 

* cum tota peculia fua ubicunque inveniantur, et prohibeo fuper me- 

* urn forisfaflum ne injufte^ retineantur V 

Lord Hailes, in his Annals of Scotland, takes notice, that, in the 
1258, flaves, and their children, were conveyed from one mailer to 
another in the fame manner that flieep and horfes are now, and that 
not together with lands, but even without them. As the churches 
and abbics got pofleflion of lands, tjiey acquired flaves in proportion; 
in fo much that Walfingham, the Englifli hiftorian, reports, that 
fome of the abbies of mofl: extenfive property had the prodigious 
number of two thoufand villains belonging to their lands« 

With thefe unquellionable authorities, we (hall find our antient 
code of Regiam Majeflatem in perfect agreement. Several chapters 
of the fecond book confift entirely of the laws and cuftonns then in 
ufe refpeding flaves j and there the reafon is given why villains 

could 
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could have no ptdperty, becaufe by fuch acquifition they might re* 
deem themfelves, which it feems at that time was not admittedi for 
the fame reafon they had no heirs, nor could be heir to any per* 
foQ. In ihe Quoniam Attachiamenta^ which is fuppofed to be of 
equal antiquity with the Regiam Majeftatem, we have the brieve of 
bondage direded at the inftance of mafters for apprehending their 
fugitive flaves. The firft chapter of Alexander II. is direded to htif- 
i^andmen^ who thence appear to have confided of vaflals to the no- 
.bility, of freemen who laboured the ground for their fubfiftence,and of 
villains who are appointed to take land from their mailers, and to U« 
hour it by tilling and fowing, and when not pofleffed of * four kye 
/ they are ordained to delve with their hand and foot, as much as might 
* be neceffary for the fupport of themfelves and families/ If a fervant 
or villain negleded his talk, his maAer is ordered to take for a fine a 
cow and a (heep ; which iliows that even villains were fuppofed to 
have the ufe, if not the property^ of their cattle. 

In the remaining ftatutes of our fucceeding Princes, very little is to 
ht found refpeding either fervants or farmers. The feverities of per- 
.fonal bondage relaxed by degrees over all the Ifland, which was ptinci- 
pally owing to the clergy, who rendered the liberation pf the fpecies an 
2kOi of Chriftian charity. Rules favourable to per fonal liberty mulciplied 
in number. In ihe Regiam Majeftatem a variety of thefc appear, which 
afforded the chance of manumifion to bondmen of all denominations. 
It is true that thefe chances behoved chiefly to fall to the (hare of the 
domeftic flaves ; but, from the filence of our fucceeding laws, it is evi- 
dent that the dlflindion between the villain and the hufbandman was 
loft by degrees, and both of them lived nearly upon a level. The bu- 
finefs of each was to return a rent in money or produce to a com- 
mon mafter, and both equally needed his prote<ftion to enjoy the 
little remainder allowed for their own fubfiftence; the bondmen juft 
^xifted, and the tenant could do little more. 

The manumifion of flavee, however favourable it may found, like 
all other fudden changes, gave rife to a number of national inconve- 
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nicnces all over Europe. It filled every ftate with idle, Jazyi and 
confequently ufelefs people, who had no other eflate but their liber- 
ty, and who were caught to think that it confided in idleneft 
alone. In the peaceable reign of James VI. the burden of thefe va- 
grants grew intollerable to the nation, which obliged our parliament 
to make fome retrograde flcps back to flavery kfelf. In the 1579, 
it was provided, ' That if any perfon liked a beggars bairn, he was 
* entitled to take and keep him^ or her, in fervice to a certain age ; ' 
and in the 1597, this aft is not only renewed but the fervice of their 
bairns fo taken is prorogated for their lifetime. The perfonal fer- 
vices of the commonality, after the acceffion of James, being no 
longer neceflary to landholders, the rents in this country were uni- 
verfally riifed, at a time when the nation ftood dejefted by the depar- 
ture of their. Prince, and when commerce had done little or nothing 
10 its fupport. This meafure rendered a great part of our tenants 
viforfc than flaves, and increafcd the number, of the wretched, the idlt^ 
and the diflblute. 

So long, and fo grievoufly, did thefe evils continue to opprefs thS 
country* that even fo late as the 1698, the celebrated Fletcher of Sal- 
ton, ferioufly propofcd to the parliament of Scotland, to re-eftablifh 
the antient bondage of the commons by a public ftatute, and for thts 
purpofe hc^addrefled to them a very learned and ingenious difcourfe. 
^ In antient times (fays he) fo long as a man was the riches and part 

• of the pofTeffion of another, every man was provided for in meat 

• cloath, and lodging ; and not only he, but, in order to increafe that 

• riches, his wife, and children alfo/ The defcription given by this 
gentleman of the fiuation of this country, within lefs than. a century 
and the detail he enters into of the miferies of the common people who 
were perifliing in numbers^for want of the common necefTaries of lift 
feem almoft to j[uflify the uncommon, and unpopular propolkl he 
was about to make. 

Thefe evi^ and thefe difficuhics, have been in a great meafure got 
the better of. Our increafing commerce and numerous manufaaurcs 

have 
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tb«re was little difference between the German flaves, and the I^o- 
man hufbandmen. The SaxoDs, we ke^ had for ages their flavea 
and their ceorls or hufbandmen ; where the induftry of the flave 
and the freeman, mufl have dlftingutfhed itfelf in the ftrongeft man- 
ner. Had the labour of the former fallen fo evidently fliort of the 
latter, the cure was at hand ; and nothing was more neceflary than 
to make him free. But our hiftory and records concur in (hewing 
that this was not the cafe. The return of the flave was in ferrices 
certain ; and for thefe fervices he held lands, the produce of which 
he and his own family confumed. The abolition of flavery was the 
work of ages ; and the tenure by villainage clearly marks the prin« 
cipal caufe of it, viz. a ncgled and indiflference in the proprietors 
of land to the condition of their predial flaves, fo long as their ac* 
cuftomtd work was performed^ of their ufual quantum of produce 
delivered. 

The Normans, as we have frequently mentioned, gave every 
thing a foedal colour and form, or, in other words, a form of de- 
pendence. All rights to lands were conftituted by charters and 
deeds ; and thefe deeds, of confequence, were fimilar in form to- 
whatever kind of property they related. Thus, intereft in land^ 
whether perpetual or temporary, was termed jin efiatc in the land^ 
The proprietors were Lords, and all perfons holding any thing of 
them Tenants ; hence the tenant in fce-fimple, the tenant in tail ^ 
for life, or for years, and fo far as their refpedive interefts extend- 
ed, the rights of thefe holders were confidered to be upon a footing* 
Thus, the tenant for years had for his term, a perfed right, by 
force of his deed, equal to that of any other tenant. Upon this 
account it is, that Lyttleton, and the Englifh writers, treat of all 
thefe rights, and thefe feveral tenants, in their order, as belonging 
to the fame title or branch of the law. The tenant for term of 
years is lad in order, beeaufe his right is the loweft ; it is validated 
by pofleffion alone, whereas all the others require livery of fafine. 
The freehold or property is in them } in the other there is nothing 
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but a temporary right ; but this right is equally good, real, and a« 
▼ailable to the tenant while it lafts^ asthe freehold is to the ownen 
If, therefore, a man made a leafe to another, and fold the land, and 
if the purchafer, by infeoftsient, attempted to remove the poffeffor, 
or leffee for term 6f years, the latter was entitled to have the writ 
S^are ejecit infra terfrtinum^ againft fuch purchafer, which imme- 
diately reftored him to his right* A leafe is, therefore, by the Eng« 
lifli lawyers, defined to be a conveyance of any lands or tenements 
(in conlideration of rent or other annual recompence) made for life, 
for years, or at will, but always for a lefs time than the leflbr hath 
in the premife6. Like other titles to land^ therefore, fome leafes are 
conftituted by fine, recovery, and other ordinary methods. 

The Norman leafe was, in matter and form, a revival of the ori« 
ginal feodal grants, which, it will be remembered, were firft at the 
will of the lord, next for life, and laft of all hereditary. The he* 
reditary proprietor then placed others in his own ancient fuuation ;, 
he gave leafes, either by deed, or by parole, at will, term of years,, 
or for life, as could be agreed upon. Such leafes were even granted 
for military fervices, of which feveral inftances are given by writers* 
upon legal antiquities. Mr Bortbwicfc of Crookfton, in a tradk 
lately publifhed, mentions a deed of this kind in the 13951 granted 
by one of his predeceflbrs to Thomas Cranfton, pf lands in Mid- 
Lothian for his life, and the life of his heir^male ; the tenant being 
to furnifh a man and horfe to attend in war. The form of confti^ 
tuting this eftate for years then, differed nothing from that of the 
freehold but in the expreflion of the terms : Both of them were 
done by deed, or charter, containing the fame claufes and the fame 
ftile. In this only they differed, the freehold required livery fafine^ 
the leafe did not ; hence it followed, that if the grantee of a free« 
hold did not obtain livery before the death of the granter, the feo£- 
ment, like our precept of fafine, was void, but the lefTor was erw 
titled to take polfeffion even after the death of the lefTor j becaufe,. 
according to Lord Coke, the iniereft of the term, veiled in the lefTee 

before 



before entry, or, in other words, the deed flood complete vtpon 
execution^ 

Many inconveniencies attended the fimple grant, or deed poll. 
The leffor had no remedy for his rent but that of diftraining ; he 
had not an adion for his arrear, unlefs he had been feized in the 
lands at the time of the leafe ; * for (fays Judge Lyttleton) it is a 

* good plea for the tenant to fay, that the leffor had nothing in the 
^'tenements at the time of the leafe, except the leafe be made by 
Vdeed indented ; in which cafe, fuch plea lieth not for the leffee to 

* plead.* The reafon is, that the parties were then mutually bound 
by covenant to each other ; and the whole words of the ^leed were 
in law conftrued to be the words of both, which was not the cafe of 
the deed poll. Befides, it was often in the power of the leffors to 
avoid the leafe, by fuffering their rights to the property to be collu- 
fively quarrelled, and fet afide, by feigned adions in the courts of 
law ; nor was the tenant allowed to falfify or defend thefe adlions^ 
becaufe he had no right in him to the property. The deed indented 
proved a falvo in fuch cafes ; and the tenant was afterwards admitted 
to his defence, by two feveral ads of Parliament, 

A leafe by deed poll, could only be granted of real hereditaments, 
which might be diftrained for the rent referved. But, as Lord Coke 
obferves, no rent can be referved out of incorporeal inheritances,, 
fuch as offices, multures of a mill, tithes, fairs, markets, liberties, 
and the like ; but if the leafe of them be made by a deed for years^ 
it may be good, by way of contraft, to have an adion of debt ; but 
diftrain the leffor cannot. Laftly, feveral ftatutes paffed in England^ 
for reftraining -certain perfons from making leafes^ who had the 
power of doing it at common law, and to enable others who had 
not that power. Thefe ads appoint all leafes executed under their 
authority, to be done by contrad, or deed indented ; and hence, the 
form of a leafe by deed poll went entirely out of pradice, and that 
.of the indenture came to be univerfally ellablifhed. 
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The firft part of an Englifli leafe, is expreffed in almofl: the fame 
words with the charter, and contains the premifes^ the habendum^ 
and the reddendum ; after which follow the mutual covenants of the 
parties. The principal circumftance in the deed worthy of attention, 
is the habendum^ whereby the right goes to the tenant, his executors, 
adminiftrators, and afligns. The reafon of which is,«that a leafe, 
or intereft, for term and years, is in England a chattel real^ fucK 
tenant having no radical right to the property, and only an intereft 
conneded with, or annexed to a real eftate. The law, in order to 
diftinguifh it as much as poffible from the freehold or inheritance, 
gave the fucceffion to the executors^ and not to the heir. Another 
reafon given is, that the claim of the mafter, upon the death of the 
tenant, lay againft the executors; therefore, the executors were 
entitled to continue the poffeffion during the whole term of the leafc. 
The mafter, in the next place, referves a power of diftrefling for hts 
rent ; and» in cafe of no diftrefs being found, or, in other words, in 
cafe no ftock being upon the land, he is at liberty to reaflume the pojf- 
fefiion. This refervation of the power of diftraining, only marks 
how clofely the ftile of the leafe is borrowed from that of the chax^ 
ter, or freehold grant. This power is inherent in the proprietor, 
bellowed upon him both by the law, and the nature of the thing. 
In the charter, fuch a refervation was neceflary, becaufe the proper- 
ty is thereby conveyed, which is not done by a leafe; but as both 
the property and pofllflion are vefted by a deed in the ftile of a 
grant, the refervation proper to the one is continued in the other. 
The rcfcrved liberty to reaflume the pofleflion, is proper, becaufe 
the right of pofleflion vefts, by the leafe, in the. Icflee ;,and there- 
fore it is^ lightly qualified by thefe refervations. 

Having now accounted for the original form of the EngUfti leaffij, 
we are to inquire into the effefts of this deed, which we fliall take- 
in the words of Judge Blackfton * : * Becaufe no livery of fafine is^ 
*' neceflary to a leafe for years, fuch leflTee is not faid to be feifed ; norr 
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^ indeed does the bare leafe veft any eftate in the lefleei but onlf 

* gives him a right of entry on the tenement ; which right is called 
^ his intereft in the term, or interejfe termini But when he has 
^ a£tually fo entered^ and thereby accepted the grant, the eftate is 
^ then, and not before, veiled in him, and he is poflefled, not proper« 
^ ly of the land, but of the term of years ; the poffeflion or fafine of 
^ the land remaining dill in him who hath the freehold. Then the 

• word Term^ doth not fignify only the term fpecified in the leafc, 
' but the eftate alfo, and intereft that pafles by that leafe ; and therer 
' fore, the term may expire during the continuance of the timep af 
^ by furrender, forfeiture, and the like.' It is poflfeflion alone, then, 
which gives eflfed to a leafe. 

Sir William Blackftone is further of opinion, that thefe eftates 
were originally granted to mere farmers or hufbandmen, who erery 
year rendered fome equivalent in money or provifions, as rent to their 
leffors or landlords ; but, in order to encourage them to cultivate the 
ground, they had a permanent intereft granted to them, not deter- 
minable at the will of the lord } and yet their poiFeflion was efteem- 
ed of fo little confequence, that they were rather conlldered as the 
bailiffs or fervants of the lord, who were to render an account of the 
profits at a fettled price, than as having any property of their own. 
Hence, a reafon above noticed is deduced, why the leafe in England 
is a chattel, or goes to the executors of the leffee, viz, that it was 
the bufmefs of thefe executors to make payment of the debts due by 
the teftator to the lord, and his other creditors j for which purpofe, 
they were entitled to the ftock upon the farm. 

As the tenant for years had no right in the land itfelf, but merely 
a right of pofleflion, the law allowed him to be defeated by the 
power of a mere form. The proprietor of the freehold contrived to 
have a recovery brought againft him, at the inftance of another per- 
fon, pretending a fuperior right, upon which he made default j con- 
fequently, the right of the former proprietor being thus apparently 
fet afide, the leafes depending upon it fell at the fame time j nor was 
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the tenant allowed to defend the adllon, though he knew it to be 
coiluflve ; * becaufe (fays Lord Coke) he could not have the thing 
* that was recovered j' i. e. he had no title of any kind to the free- 
hold. 

The firft remedy, in England^ to this uncertainty of the leafe, was 
given by the flatute of Gloucefter, which emitled the tenant to a 
trial, whether the demandant in the recovery, or, as we would fay^, 
in the redudion, did move the plea by good right or collufion ; and 
if it were found by collufion, the termer (hould enjoy his term* 
This (latute had many exceptions ; and therefore an additional one 
was made in the 21ft of Henry VIII. extending the remedy to all 
cafes, and giving power to falfify all manner of recoveries had a- 
gainft the tenants of the freehold upon feigned and untrue titles. 
Here Judge Blackftone obferves, that fince the tenants by leafe have 
been protected againft thefe fidiiious recoveries, and their intereft 
Tendered fecure and permanent, long terras became more frequent 
than before, and have been extenfively convenient for family fettle- 
ments and mortgages. 

Thus we have traced the leafe it) England through all its varie*-^ 
tres. We have feen, that, from being a mere chattel or moveable,, 
it arrived to equality in effe^ with the higheft deeds of inheritance.. 
Before difmifling our account of the Englifli leafe, we (hall mention^ 
a circumftance which differences it very much from that of Scot- 
land. The Englifh never feem to have admitted a doubt, of a leafe^' 
once completed by pofleflion, being good againft a granter, againft 
the heirs of that granter, and againft all others coming in his right ;, 
for the device which we have mentioned, prefumes a fuperior right 
in the demandant. This was not the cafe in France, nor, for any^ 
thing we can learn, is fo to this day. Leafes are not good againft 
the purchafers of the land, either legal or voluntary ; the tenant, in 
thefe cafes, has nothing but an adion of damages againft the lefibr ;, 
the reafon for which is, that the leafe beftows not the jus dominii *y 
nor did it make any difference, that the leafes were known to the 
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purchafer, or even publilhed in court. The pradice is, therefore, 
in the cafes of voluntary fales, to bind the feller to a confirmation, 
or renewal, for the fubfifting contraft of location. This rule, takca 
from the Roman law, fcems to haVe been adopted in a very early 
period by our ecclefiaftical Judges. After flavery had been almoft 
entirely forgot, the old diftindion among the labourers of the 
ground entirely ceafed, and all of them came to be level, thofe 
excepted whofe long attachment to the families of their maftera 
procured them eafier rents, and the more endearing term of 
Kindly tenants, Leafes or tacks were alfo introduced from the 
pradice of the neighbouring countries, to fecure to thefe poor peo- 
ple the fruits of their labour, which, however, had no efie& but a- 
gainft the granter. Very little traffic during thefe times took place 
in the diftant counties ; the produce of the land gave a mean price; 
and therefore, agriculture was carried no farther than for the fup- 
port of the proprietor, his tenants, and followers* The tenants had 
nothing to give; their perfonal fervices, made, in moft cafes, the 
beft part of the rent. The tenant, therefore, depended totally 
upon his mafter, and confequently followed his fortunes upon 
all occafinns. During the conilant inteftine war in which our great 
men were engaged, land frequently changed its mafters, more, in- 
deed, by forfeitures than any other caufe. The new proprietor had 
a race of people attached to himfelf, to provide for ; and therefore 
.he expelled the old poffeflbrs without mercy. The tacks, if they 
had any, availed them not, for the right of the granters was gone ; 
the tenants were too poor to make any ufe of the Roman action for 
damages, and the perfon againft whom only it could be direified, was 
not in a fituation to indemnify. 

Lands fit for the plough in Scotland, were much more fcarce than 
in the South ; and therefore, the hufbandman required more encou- 
ragement. He met, however, with a variety of depreflion; and 
want, and even famine, were frequent. Thefe dreadful evils brought 
the fituation of our tenants much fooner under the eye of the Le— 
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^ffattrrc than in England, ^here> we have feen, tliey were firft pro- 
tcGtcd by the common law, and grew under that protedion into an 
abufe, where they were checked by a device, and ultimately relieved 
by bCLs of Parliamenn. We are now arrived at our own ftatutes in 
this behalf, the firft of which we find in the reign of James II. in 
the 1449* ^ It is ordained (fays that aft), for the fafety and favour 

* of the puir people that labouris the ground, that they all, and 
^ utberis that hes taken, or fall take lands in time to come, fra lords,. 
^ and hes termes and zeirs thereof, that fuppofe the lordes fell or 

* annaly that land or landes, the takers fall remain with their tackes 

* unto the ifchew of their termes, quhais hands that ever thay lands 

* come to, far ficklik^ maill as they took them for.' This ftatute 
proves, that tacks had been long, in ufe, though confidered under 
the Roman idea of perfonal contrafts, binding only the granter, and 
fidling with his right. The tacks alluded to in the ftatute, muft 
have been conftituted by writing ; and the form of this writing, we 
are told, was like thofe in England, that of a fingle deed; granted 
by the mafter. * It was (fays Lord Stair) * ordinarily granted by the 

* feller to the tackfman, without any mutual obligement upon his 

* part, lih unto a charter: But becaufe the tenant, not being 

* bound, might, at the end of any year before Whitfunday, renounce 
^fuch a tack, and be free, as being in his favour, therefore they are 
•now ordinarly by way of contrad, whereby the tackfman, as well 

* as the fetter, is obliged to ftand thereto.' Thus, it will be ob* 
ferved, the form of the leafe both in England and Scotland was ex- 
a<31y the fame, and changed from that of the deed poll, or grant, to- 
that of the contract, for the fame reafons. 

So nearly did the ancient tack rcfemble the charter, and fo much, 
had the bad effeds of the law refpeding them been felt, that we- 
are told, frequent attempts were made to render them real by fafine;. 
^-Poffeffion (fays M'Kenzie) t is the fame thing to tacks, that fa- 
*^ fines are to alienations: and of old, fome tacks had fafines or in«- 
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* flraments of pofleffion ; but neither is necelTaryy or is now nfual. 
^ And the reafons why they ufed fafines then« being to make the tack 
^ real, and to defend againft fingular fucceflbrs, this was no more 

* ufed after the adl of Parliament which makes a tack a real right/ 

It is curious to obferre, how clofely we adhered to the fafine in 
comparifon with the EngliOi. Tacks in Scotland were held to be 
perionaly becaufe they wanted fafme. The Englifli gave them ef*- 
fedl from the circumftance of pofFeflion ; and we endeavoured to at- 
tain this, by changing their form into grants by fafine. Our ftatute 
then bellowed at once the £ngli(h property upon the Scotti(h lea(es« 
The Englifli had abufed the powers of this deed, by extending them 
to perpetuity, which forced proprietors upon methods of defeating 
them* Our adherence to fafine, and to our fixed titles of alienatioUf 
prevented thefe long leafes from taking place with us. It never, 
therefore, became an objed to defeat them by legal devices ; confe- 
quently, we had no ufe for the Aatute of Gloucefter, or that of 
Henry Vill. which are in England the muniments of their leafe 
held eltates. On the other hand, the Englifli never had any occa** 
fion for luch a flatute as ours of James U. What the common law 
did in England, required a fpecial ftatute in Scotland i and, on the 
contrary, the Englifli ftatutory privileges were beftowed upon the 
Scots ieafes by the common law. Where the right of a tackfman is 
quarrelled, he is entitled to plead every defence competent to his 
mailer, for the iupport of his own leafe. 

The adl we have confidered beftowed a reality upon tacks, not 
only of lands, but by extenfion to tacks of all other fubjeds, and 
maintained them againft every perfon, in the right of the granter; 
but when that right fell, the lack behoved ftill to accompany it. 
If, therefore, the land returned to the fuperior, it returned free from 
all the deeds of the vaflal. 

When this happened by reafon of ward, the tack was faid to 
Hcep ; and revived upon expiration of the ward, or other impedi- 
iments. Lifercnters, conjund fiars, and wadfetters, fet tacks which 
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confiders the laft as a confequeoce of the- firft. ^ Tftt reaf 'nghfr 

* (fays he) thus eftabliihed in the tenant, behoved to regulate the 

* property of the fruits. The maxim, ^gdd Jatum/itocediijoh^ 
** v^hich formerly gave the property to the landlord, was thought ta 

* apply now in favour of the tenant ; and thus, after the rent was- 
^ paid, the remaining fruits came to be cbnftdered as the tenantV 
^ property. And the flatute had fo quick ah operation^ that a remedy 
^ was provided, at leaffc as to peribnal debts, by the ad 3& I469«^ 

In that ftatute, however, there is no allufi6n to the former ftatate,. 
nor any refiridion of the benefit to tenanta by lisafe ; it is a general' 
remedy, extended to all poor men, inhabitants of the ground* It 
mentions tht goods and catth oftbefe ifim- which were diftrefied, and 
declares them, to have been their own ; and certainly they were fb|. 
independent of the nature of their pofleflion, whether with or with* 
out a tack, even with our without any lien upon the ground. The- 
reafon of allowing the tenant to be diftrefled- fbr the current mail* is^ 
this, if the creditor delayed until the ufual term was over, it was ai 

* 

great chance but that, the rent might be paid before he could execute* 
his diftrefs ; and coniequently, might have been put off for years: 
before he got any thing. At the faote time, it was ftHl an wBt or 

grofs injufticc to force the tenant to pay his rent, contrary to the 
terms of the contra(fL This hardfliip has at laft been removed, by 
the introdudlion of arreftments into praaice. Creditors found their 
bufinefs more cheaply and more agreeably done, by an arreftment 
in the tcnant's^hands, which, with a decree of forihcoming, entitled 
them to draw the rent, and fave the tenant from the hardfhip which 
the ftatute had continued him fubjedl to, from public expediency* 
This pradice is now fo eftabliflied, that it is apprehended, a poinding 
for the current term would entitle the tenant to an adion of fpulzie 
and reftitution. 

Having now given the hiftory of the antient tenants in this coun- 
try, and of our later tackfmen, we come to thofe other poffcflors of 
the ground common in the laft century, under the title of Rent alien 

and 



^end kindly tenants. Both in England and Scotland, the lords and 
proprietors of land had a number of tenants upon their property, who 
had immemoriaUy occupied their poffelTions, and paid their original 
rents, and other fervices. Thefe people were the progeny, partly of 
the villains who had become free, and of freemen who farmed the 
lands : They had no charters, leafes, or other rights to their pofTef- 
fions, but attended the courts of their lords, and had their names, 
payments, and pofTeflions entered by the bailiffs or (lewarts, in the 
rentals or lifts of tenantry belonging to the manor. Thefe poflef- 
iions, in £ngla4id, by the negled of fome mafters, and indulgence of 
others, grew into a right : The fon fucceeded the father, by entry 
in the Court ; alienations by fur render came to be admitted; and 
thence arofe the tenure of copyhold, by which a great part of the 
lands in England are now heltk The origin of the kindly tenants, 
was the fame with that of the copyholders : They and their prede- 
cefTors had long remained upon the property- lands of the King, 
the church, and of many of the great families ; their rqpts were 
eafy, and a particular degree of kindnefs and attachment were pre* 
fumed to fubfift between them and their mafters. The church being 
poffeffed of a great part of the lands of the kingdom, moderated, by 
a piece of good policy, the envy that muft have attended that fitua- 
tion ; they let their lands to the younger fons of families at mode* 
rate rents, afliimed them into the ftate of kindly tenants, and allow- 
ed them to poflefs, fo long as they paid their rent, from generatioa 
to generation. 

Thefe long poffeffions created an idea of a right in the pofleflbrs ; 
and attempts were made to conveit their rentals into titles of inheri- 
tance. In the weft country, many rentallers were termed heritable 

m 

proprietors ; and feveral of their rentals have appeared in Court, not 
only granted to the tenants, their heirs and fucceffors, but in rhe 
words of refignaiion, viz. in perpetnam remanent iam *. Their wi- 
xlows fucceeded, and their fons were received. In courfe of time, 

thefe 
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thefc rentillers would certainly have created a tenure of their own^ 
like their brethren the copyholders of England. Thus, Balfour has 
preferved a decifion, finding, * that an man being rentalled in the 

* King's rental, of any lands and pofTeffion, and deceafes, leavand be- 

* hind him a wife and bairns, the bairns ought to be rentalled, and the 

* wife fhould bruik the fame for all the days of her lifetime, alien* 

* narly, and has no power to put any other perfon in the rental.' The 
rentallers in Scotland, however, were overtaken in their progrefs by 
a fatal revolution, which the copyholders in England entirely efca- 
ped. For fome time previous to the Reformation, the churchmen^ 
forefeeing the ftorm that was gathering around, feued, fold, and dif- 
pofed upon as much of their land as they conveniently could. The 
reformers endeavoured to prevent them by ads and proclamations^ 
which, indeed, proved effedual as to a great part. So foon aa the 
church-lands in general came to be appropriated by their new mafters^ 
the old rdntallers and kindly tenants were without diftindion threaten^ 
ed with^removal. Thefe farmers (fays Biihop Keith) being * a great 

* body of men, difperfed up and down in all parts of the nation^ 
' began now to murmur againft the new lay*feuars of the kirk* 

* lands, who wanted either to remove them from their pofTeflions,. 
' or raife their farms ; and it was not judged advifeable to irritate 
^ this great body/ Accordingly, an ad was made to keep them \tt 
pcfTcinon, in which a kind of right is acknowledged in the rentallers '^ 
they are called, the lawful and kindly poUeflbrs of the kirk-lands^ 
But this and other adls gave them no relief; they were ptit out bj 
degrees^ and fuch of them as remained were obliged to confent t 
the turning of the rentals into feus, and to pay double the fums ai 
fervices they ufed to do to their old mailers. When the rentals, at 
the Reformation, came before our Judges, they did not know wh^^at 
to make of them j and therefore, where no fpecial tiYne was Ji- 
inited, they rejeded them entirely, or, which is nearly the fa^Kue 
thing, fuftained them only for a year.. Afterwards they came t^z>^ 
better way of thinking, where no time was mentioned : They, ss 
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* 
bendum^ we may term the deftination of a leafe ; and as the lodfehefs 

of exprefOon in that material part has given rife to a number of dif* 
putes, it is proper that the value and import of each word ufed in 
the conception of it, fhould be precifely known. The law clafTes 
the leafc under thefe contracts . which 2irt Jlri^i juris. A man is 
thereby fuppofed to divert himfelf of the poffeffion of his property, 
and commit the management of it to another ; his words, therefore, 
are to be (Iridly interpreted* In the next place, it was the moft 
material of circumftances for the proprietors of land, in antifenc 
times, to have no body around them but friends, vafTals, and te- 
nants, compofing what was termed his followers* Lawyers digni- 
fied this idea, the child of a barbarous age^ by terming it a delc6lus 
perfotKBy and when the old prejudices wore out, the legal notion con- 
tinued, and was transferred into a choice, upon account of agricul- 
ture, the abilities and good difpofition of the tenant. In ihort, a 
deleSius perfonds was eftabliflied in favour of the mafter, from which 
he drew arguments in every cafe where they fuited his intereft or 
his caprice. At the time when thefe principles reigned in their full 
height, leafes, though for a term of years certain, where heirs were 
not exprefsly mentioned, determined at the death of the tackfmen. 
Our Judges foon relaxed from this rigour, and leafes have long de- 
fcended^ though heirs are not mentioned \ and the better rule» 
Slui providct fibi^ providet harcdibus^ came to be admitted^ 
Lord Bankton fpeaks of it with fome degree of doubt ; he fays, 
••Though a tack mention not heirs, he conceives it will go la 
• them *.' It was faid, that in England a leaie is a chattel, which in 
every cafe goes to the executors, the reafons for which were affigned. 
In Scotland this rule was reverfed ; for, as far back as we are able 
to trace the Scottifti tack, it went uniformly to the heir of the tackf- 
man. This is accounted for from the deleSius of the matters, from 
the inconfiderable figure which the moveable eftate in this country* 
made, and from the cuAom which preceded the a^ of Parliament, 

• Page loa. 
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One cafe there is, in which the aflignment is fatal, at lead for a 
time ; we mean the afTignment by marriage* A woman in the right 
of a leafe not tranfmifTible, marries. The conveyance thus brought 
about, cannot, like the other, be difTolved, and coofequently the tack 
falls, or rather may be faid to fleep ; for if the hulband dies before 
the wife, and that a part of the term be then unexpired, our law* 
yers fay that the tack revives *• When fuch marriages are to be 
made, it is the bufmefs of the writer to prevent bad confequences ; and 
the moft eligible method certainly is, to referve the tack to the wo- 
man in the contradl of marriage per exprejffutn^ and exclude the jus 
mariti of the hulband. There is another exception from this gene- 
ral rule. In (hort leafes, the dcleSius per/one may be ftrongly ar- 
gued from ; and accordingly it has been faid, that a man can no 
more fubftitute another co labour the ground for him, than an un* 
dertaker could fubftitute another to ered a houfe which he himfelf 
had undertaken to build* But it was obvious, that in leafes for long 
terms granted to a man and to his heirs^ the idea of the deleHus per^ 
Jonarum could hardly be admitted ; and therefore, tacks of that kind 
were found to be affignable, though affignees were not mentioned* 
A tack (fays Spottifwood) fet to a )nan during his lifetime, and to 
his heirs indefinitely after him, for two or three nineteen years 
tacks, may be affigned by the principal tackfman to anybody, if the 
affignee be not excluded per exprejfum in the firft tack t» 

Liferent tacks made alfo an early exception to the fame rule ; 
and from the oldeft decifions we find, thai a tack for nineteen years 
was held equal to a liferent ; and that fuch tacks, together with life- 
rent tacks, were held to be a fpecies of fale %. From the authority 
©f thefe decifions, Craig gives this rule : * Affedatio pro novem- 
^ decern annis ut et afiedatio ad vitam, fpecies eft etiam alienationis/ 
And hence it has been argued, that all tacks for more than nineteen 
years are affignable. In liferent leaies the rule ccntinucs ; in the 
other it remains arbitrary y though in general it is underflood, that 

no 
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no tack of any {hotter endurance than for life can be afTigned, un- 
lefs aflignees are mentioned } and knowing this, it is our bufinefs, 
where either liferent tacks, or tacks of long endurance, are not in- 
tended for aiTignees, to exclude them by the mod exprefs words, 
and leave nothing to the conftrudion of the law. 

An ordinary tack to a man and his heirs is not only tranfmiflible 
by voluntary aflignment, but the law alfo confiders it to be an eflate, 
perhaps a valuable one, in him, and therefore lays it open to be af« 
fe^^ed by his creditors, and to be applied for the payment of his 
debts* Such a tack, therefore, may be reached by adjudication ; in 
which event, the law has poftponed the deUilus per/on^ of the maf- 
ter to public juftice and expediency* This led parties to be more 
exprefs in the conception of this claufe : They did not chufe to fee 
their lands come under the management of people they themfelves 
knew nothing about, and perhaps the pofleffion of them brought to 
public fale ; they therefore gave leafes to tenants and their heirs, 
fedudiog their affignees. Still attempts were made to carry fuch 
tacks fay adjudication ; hue the attempt was oppofed ; the landlords 
pointed out the diflFerence between property itfelf, and rights affedling 
that property, which muft be regulated by the will of the proprietor; 
and ilated, that to make a tack, excluding affignees, adjudgeable, was 
dire£lly repugnant to the principles of property, maintaining, in ef- 
fia, that a limited right may be extended further than the terms in 
which it is granted ; that if property itfelf be conveyed whole and 
entire, a feclufive or prohibitive claufe can only have a perfonal ef- 
fect, and confequently cannot bar legal affignees : But in the other 
cafe, where the property remains in the granter, and is only bur* 
dened by his confent, the perfon to whom fuch confent is given can-^ 
not put another in his own place, no man being entitled to take pof- 
leffion of the property of another contrary to his inclination. The 
Court accordingly found, that tacks exprefsly prohibiting affignees, 
were not adjudgeable*. 

Loid 
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Lord Bankton again moves the doubt, whether- or not this exprcfs 
provifo, (hould not have the effea, in the cafe of parties fubfeiting, to' 
annul the leafe in tot urn ? That point ftill remains a mute one. For 
the more fecurity, the feclufion is fometimcsthus exprefled, * Secluding 

* his aflignees, whether voluntary or legal/ At other times it is 
thus, * Secluding all others his affignees, excepting fuch as (hall be 

* approved of by a writing under the fetter's hand/ The meaning 
of which is, to put it in the power of the tackfman to affign, with 
confent of the mafter; for if the tack fimply excludes afligns, then 
the aflignation by the tenant carries nothing, and therefore a new 
tack behoved to be executed by the mafter, upon the furrender of 
the former tenant, which in many cafes might prove inconvenient to 
the parties ; upon which account the adjedion of this alternative is 
accurate and proper. 

The next ordinary word in the deftination of a tack, is Jubtc^ 
nant ; and a quality is generally added, efpecially in the more an- 
tient leafes, that he (hould be of no higher degree than the tackf- 
man himfelf. The original meaning of a tsick to fubtenants was, to 
enable our tenants to people their poflTeflions properly, by parcelling 
fuch parts of it for the fupport of their afliftants ; but it never was 
intended to give them a power to fubfec the whole, or, in other 
words, to fubftitutc another in their place. That differs in little from 
an aflTignment ; and accordingly, fome lawyers have been of opinion, 
that a tack granted to a man and his fubtenants could not be fubfec 
in totumy and confequently could not be afligned j and it was fo de- 
cided *. But as the power of fubfetting is lefs than that of aiDgn- 
ing, therefore it has been adjudged, that a power to aflign implies a 
power to fubfet. The fame reafon, it is obferved, does not fubfift; 
becaufe, by a fubfet, the principal tackfman is not changed. Both 
Lord Stair and M'Kenzie, following the idea of the ftri£t interpre- 
tation of tacks, give their opinion, that no tackfman can fubfet with- 
out 
* 
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out the exprefs mention of fubtenants *• Mr Erfkine ftates it as a 
doubt^ whether a daufe to a man and his heirs, without mentioning 
aflignees, implies a power of fubfetting j and in opinion rather in- 
clines for the affirmative. It has been folemnly determined, that a 
man holding a leafe to himfelf, his heirs and fubtenants, may validly 
fubfet the whole, providing fecurity be found to the mafler f. 

Taught by thefe uncertainties, writers ought in every cafe to deny 
that power by exprefs feclufion, or, to give it in diredl terms, ac- 
cording to the agreement of parties. If a tack, as it fometimes hap- 
pens, be fet to two perfons, and the longeft liver, for any term of 
years, it divides between them during life, and then goes wholly to 
the furviver. 

Having ndw fufficiently explained the dellination of the leafe, and 
all its confequences, we proceed with our ftile. — ^After ftaiing to 
whom the leafe is intended, the defcription of the fubje£t to be let 
immediately follows. It generally refers to the poffeffion of the im- 
mediate preceding tenant, which for moft part excludes all difficul- 
ties and difputes in that matter. Then comes an effential part of 
the leafe, the commencement and duration, or, as it is termed, the 
ifh of the tack, exprefled in thefe, or fuch like words : * And that 
* for all the days, fpace, crops and terms of nineteen years J,' &c. 
Every tack ought to have a determinate entry ; and in old decifions 
we find^ that an error in this circumftance w,as ufually objedlcd 
to as fatal to a leafe. Sometimes the tackfman enters to the real 
poffeffion, in confequence of a Verbal agreement, before his tack is 
put in writing j in which cafe, the leafe fhould declare the fad, viz. 
that the tenant entered at fuch a term bypaft, in virtue of his agree- 
ment, and therefore his entry fhould be declared to have commenced 
at thai term, notwithftanding the date of the leafe. In feveral tacks 
not very old, the moft incorre£t and ungrammatical expreffions in 
this part are obferveablc, the writers not being able to diftinguifli in 

language 

• This point is now finally fettled by a recent dccifion, iid January 1788, Alifon 
againft Proudfoot. f 28th June 1 758, Crawford againft MaxwelL. 
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language the preterite tenfe from the future. The error, it feems, 
18 old, for we find in Durie a decifion, where an obje£lion on that 
head was made to a leafe, which bore, that the tackfman*8 entry is 
and Jhdll be at a term long before the date of the tack ; and fo, faid 
the objector, behoved to be refpedled as wanting an entry* The 
Lords, however, found the incongruity of the writing not fufiicienc 
to annul the leafe ; and it is a rule, that when the term of entry is 
not fpecified, the tack is underftood to commence at the next term 
enfuing after its date. But thefe rules are never to be trufted by 
practitioners* 

It often happens, that tacks are granted to new tenants, before the 
expiration of the old leafes ; and confequently, the term of entry in 
the new tack is obliged to be made at a diftant period, and no pof- 
fefTion can be had till then. Pofleffion is the life of a tack ; and a 
fecond tack attaining the firft polTeflion, would, in a cafe of this 
kind, be preferred. The queftion is put by Dirleton, and the fol- 
lowing practical anfwcr made by Stewart : * It is thought he may 
^ make intimation of his right to the prefent tenant, and require him 
* to remove at the time, and proted for remede of law */ There 
are tacks in which natural poflefllon cannot be obtained, fuch as of 
an eftate, or of houfes in tenantry at the time : Mails and duties are 
the fubjedl-of fuch a leafe ; and therefore, the proper method to ren- 
der it eflFedual is, by intimation to the tenant. The tack which is 
firft intimated, by our notions behoved to be preferred. 

The next thing is the term or duration of the leafe. After tacks 
were made real by our (latute, it could not but be obferved, that, if 
extended to a certain length, they behoved to fupplant the eftabliihed 
modes of alienation, and efpecially the favourite one of fymbolical 
delivery or fafine, to which our practice has conftantly adhered. 
In our oldeft decifions, we find the liferent leafe diftinguifheci a? in 
England j * whilk kind of tack or aflcdation, Balfour tells u is 
* alienation, and contrary to the laws of this realm/ Liferents, 

therefore, 
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t^refore, with us, aft vfkW as in l^qghndt eould not be conftltuted 
by leafe ; they required fafine ; and no doubt for the very fame 
veafons. When they afterwards came to be admitted in the form 
of tacks, we find the liferent right entitled to many privileges which 
were refuied to the common tackfnun : They gave a right to re- 
move tenants, and they were affignable. The diflinguifliirig mark 
of a leafe in England, which made it a chattd, wa&^ that it had an 
ifiue determinate, lading only for a given term of years. The Eng^- 
hfh, adhering to this diftindion, negledted the obvious cixcumftance, 
how much a hundred, or five hundred years, exceeded in effect the 
value of their freehold life eftate. On the other hand, with us the 
danger to heritable rights was immediately obferved ; and as grants 
for life were held to' be alienations, our lawyers confidered, that a- 
fixed term of yenrs was equal in value to a liferent. This term was 
fixed to be niqeteen years, beyond which, Craig tells us, no tack, 
was valid*. 

Under the influence of thefe ideas, tacks for any length of time, 
were ventured upon with timidity, and for a certain period confider* 
od as informal and infecure. The ad 1469 had it not in view to 
raife tacks to equality with titles ot inheritance ;.ai^ with uSj as in 
'E."^iand, the eflcntial quality of a leafe came to be, the having a^ 
certain and determinate illue, or fixed number of years. Nay, fo 
much were our forcfathtrrs imprefled with thefe ideas, that even- 
when they wanted to conltitute a very long leafe, or even z perpe- 
tuity, they did not venture to exprels the terms of an hundred years 
in round numbers, but (Ley divided it into five, ten, and into nine<- 
teen years ; fo that fuch Icr.fes were, in efkd, obligements to renew- 
from period to period \ and this pradice is retained to the prefcnt 
moment, though it may now be altereu with fafety. The reafon. 
why nineteen is fuch a common period in leafes is, becaufe that< 
Ipace was early confidered as equivalent to a hfe ; and hence our 
tacks for three times nineteen, or three lives : And another reafon. 
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was, that from being coaridered as liferents, they were found en- 
titled to fevcral of the privileges belonging to that clafs of rights. 

Afterwards, inftances occurred of le-.fes granted to a man and his 
fucceflbrs for perpetuity. Thus, Edward Lord Sanquhar, in the end 
of the 15th century, fet a tack of the lands of denary, to N'col 
Crichton, and his fuccefTors, for^ve years, and fo forth, ftom five 
years to five years, for ever. This tack came to be quarrelled, in 
the 1 63 1, at the inftance of the heir of the granter, who alledged, 
that it was null, as having no ilh, but fet for ever, and fo not of the 
nature of a tack. The deed, however, was fuftained, in regard it 
was not competent to the heirs of the granter who were bound in 
warrandice, to objedl, although a Angular fucceflbr might have 
done fo *. 

Other inftances afterwards followed. In the 1717, a tack or 
rental, granted in the year 1680, by William Irvine to Carruthers of 
Holmains, of certain lands, * perpetually and continually, as long 
•as the grafs groweth up, and the water runneth down,' was fuftained 
upon the fame principle, that a proprietor is at liberty to grant an obli- 
gation that may be good againft himfelf and his heirs for ever f . Laftly, 
The queftion feems finally to have been determined in the following 
cafe J. Cockburn of Ormifton granted a tack to Robert Wight for 
two nineteen years, and obliged himfelf to reiterate and renew the 
fame from nineteen years to nineteen years, after the outrunning of 
the firft two. The Earl of Hopeton coming in place of Cockburn 
of Ormifton, ohjeded, that that obligation did not import a renewai 
to perpeiuity ; and that a tack without an ifli, is fubverfive of the 
principles eftabliftied by the law of Scotland for the conveyance of 
property. The tackfmaa anfwered, upon the decifion before ftated, 
tiiat perpetual tacks, however ineffedual againft fingular fucceflbrs, 
are undoubtedly good againft the granter and his heirs. 

The 

• Durie, 26th July 1^3 1. + Diftionary, Vol. IF. p. 419. 
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The fame decifion, if held for a rule, alfo eftablifhes, that In fome 
degree perpetual leafes may be good even againft lingular fucceflbrs ;. 
and it points out the legal import of a claufe very common in prac- 
tice. In the purchafe of lands, it is the known duty of the purcha- 
fer to inquire into the particulars of the fubfifting leafes ; for leafes 
do not infer warrandice againft the fellen Accordingly, the prac- 
tice is, to convey the fubaltern feu- rights, and the leafes of the te- 
nants, fometimes generally, but oftener particularly, to the dif* 
ponee. And, in order that he may preferve the benefit of every 
legal objection to thefe rights, a declaration is added, that fuch con- 
veyance ihall not infer any homologation, but that it fliall be lawful 
to quarrel and impugn them upon any ground competent in law^ 
At the fame time, for the benefit of the feller, thefe words are 
alfo always fubjoined, * that may not infer warrandice againft 
• me and my forefaids/ This was precifely obferved in the Earl of 
Hopeton's purchafe. It was pled, that fuch a claufe left him at li*!- 
berty to avail himfelf of every argument competent to a Angular 
fiiccefFor y and that, if leafes perpetual in endurance were allowed to 
be real againft purchafers in his fituation, feu*rights and infeftments 
would become fuperfluous, and property even the moft valuable, 
might be tranfmitted undifcoverable from any record. It was an- 
fwered, that as the Earl had taken an exprefs aflignment to this 
leafe^ and all claufes and obligcments therein contained^ the excep- 
tion of it from the claufe of warrandice behoved to Comprehend 
every obligation that could infer warrandice againft his author. 
The Lords * found, that Lord Hopeton, though a fiugular fucceffor, 
** flood barred perfonali obje^ione from making the objedion.' 

Perpetual leafes, then, may be fuftained, as long ae an eftate is 
tranfmitted by legal voluntary fale. Such purchafers are always 
prefumed to inquire into the tenants leafes ; and fuch inquiry will 
form a perfonal bar againft any quarrel at their, inftance; for tha 
fpecial refervation of legal objecflions, does no more than put the 
gurchafer in the fituation of his author. When, indeed, the eftate- 
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comes to be adjudged, It is prefumed, that lingular fuceellbrs bylegsll 
titles will be^t liberty to avail themfelves of the general objedioti 
to the nature of the right. If, therefore, we happen to be conccm«- 
ed for any tenant upon fuch a title, all we can do is to inhibit every 
fucceffive proprietor, and his heirs, upon the warrandice. The in- 
hibition going to record, would, we prefume, proteil the ufer of it 
againft creditors. A right thus eftablifhed keeps up fome refeno- 
blance to the Englifh copyhold tenures. 

There is no ufe, however, for running any rTfk upon thefe heads 
in time coming. No more, in England, is neceflary than a determi- 
nate number of years. A leafe for a thoufand or more may furely 
be termed a perpetual right ; and for any thing that we can difcover 
in our prefent praAice, the fame eafy method will be effedual with 
us. Such a deed having la certain entry, tack-duty, and iflue, is a tack 
in bvery fenfe of the term. Lord Bankton fpeaks in a decifive tone 
upon this article. He tells us, that tacks having an exorbitant term 
of years, fuch as fbme thoufandsj which may be longer than the 
world (hall laft, are void, as to onerous lingular fucceflbrs, becaufe 
they are in fad conveyances of the property. Such leafes, how- 
fever, have been fupported, and that in the laft refort. In the 1670, 
Hugh Lord Lovat granted a tack to Simon Frafer for nineteen 
years, and fo from nineteen to nineteen, till the term of 1 140 (hould 
be completed. The tackfman, juftly doubtful of the nature of fuch 
a Icafe, attempted to realize it by precept of fafine and infeftnient9 
in the.fame form as thofe in ufe prior to the ftatute 12149. Upon 
the forfeiture of Lovat, a. claim againft the Crown was entered by 
the tackfman ; to which his Majefty's advocate objediedi * That a 

• leafe for fo long a term was an anomalous right, and ineffeftual by 

• the law of Scotland.^ Sccundo^ That fuppofing it good againft 

• the granter and his heirs, it could not be good againft fingular fuc- 

• cefFors, otherwife the faith of the records would be unhinged/ 
The tackfman did not rely upon his fafine, which was undoubtedly 
an informal right ; but he anfwered, that there was no law or ufage 
licaiting leafes to any certain number of years; that by the ftatute 
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4449, all Uckfmen in poiTefRoa are declared to he Tecured againft 
purcbaiers, without any limitation as to the length of their endur- 
ance ; and be informed the Court, that upon the faith of the law fo 
fiandingy many leafes had been purchafed in different parts of the 
kingdom for a thoufand, and others for feveral hundred years. He 
produced a lift oi thefe leafes, and averred, that great fums had been 
laid out in building, and other improvements, upon the fubjedls 
leafed. With regard to the prefumed danger to the records, he de- 
nied it, becaufe all tenants claiming the benefit of the ftatute mud 
be in the natural ^poflefnon ; and no purchale of lands is ever made, 
without .previous enquiry at the tenants with refpeft to the endur- 
ance of their leafes, who have no intereft to repicfent them fliorter 
than they truly are. The Lords, full of the former ideas of our 
Jaw and pradice, confidered this tack as a perpetual right not to be 
•fuftained againft fingular fucceflbrs ; and therefore, found that it was 
^not good againft the Crown* The tackfman carried the matter to 
•4he Houfe of Lords j^ and thefe Judges, entertaining quite oppofite 
ideas, and accuftomed to leafes of the like endurance, reverfed the 
decree *• The Court of Seffion, conforming to this decree, fuftained 
a tack for 1260 years t* So that now it is eftabliftied, that tacks 

have no limitation of endurance, if, as in England, they bear a cer- 

x- • • 

'tain and determinate ifFue* 

The order of the claufes leads us next to that of warrandice^ 
iK^hich is for moft part abfolute, and exprefted in the fame words as 
in a fale. The tack may be confidered as a fale of the pofleftion for 
a time ; and this obligement is particularly neceftary in tacks, be- 
caufe the tackfmen are not apt to inquire fo much into the titles* of 
the granters, although, as in other cafes, the validity of the leafe 
muft entirely depend upon that of the lefTor's right ; and we know, 
that tacks are granted by liferenters, adjudgers, conjunct fiars, pof- 
feflfors of entailed eftates, and others, having temporary or dubious 
rights* If, therefore, the tack falls by deficiency of titles, an a£tion 
of damages lies upon the warrandice. 

H^re 

* 6th December 1758. f 27th June 1760^ Irvine againft Knox. 
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Here terminates the mafter's part of the contraA. He has let thr 
lands under a defer iption certain, and obliged himfelf to warrant the 
poirefTion from all interruption and difturbance. Next comes the 
tenant's part, i. e. the payment of a fixed rent or duty, in money, 
in vidual, or other produce, or the performance of fervices. A cer- 
tain rent or return for the lands is eflential to a leafe ; it was fo by 
the Roman law ; it was fo by the law of England ; and by ours, the 
adl of Parliament 1449 protedis only leafes whereby mail is paid to 
the proprietor, and that upon condition that the fame maills be con- 
tinued to the fmgular fucceflbrs* Hence we find in Graig, * * Quod 

* fi aflfedatio fadla fuerit fine mercede, nee certam contineat non valet 

* ex jure (et ita decifum vidi in caufa mota per Comitiflam de Angus 
^ contra Dominum de Ardrie), nifi aliquid pro mercede aut loco mer* 
^ cedis fit appofitum, veluti fervitii aut debiti compenfatio/ This, 
rule, however, regards fingular fucceflbrs alone ; for there is no 
doubt but a proptietor may let his lands for nothkig, or he may re- 
ceive a premium for doing fo, all at onee ; but then fuch a leafe is 
good only againft his heirs and gratuitous fingular faccefibrs. This 
return of duty may be fmall, but it muft not be altogether illufory f 
and hence, according to ithe prefent dodrine of long leafes, it is 
cTearly in the power of the proprietor to make an cffedual grant ofi 
his property, for an annual payment, almoft next to nothing, and to 
receive a premium for that purpofe. It is not uncommon, in this 
place of the contradl, to grant the receipt of graffum, if it has been- 
paid, or to take the tenant bound to fuch payments-under that name. 
The graffum was the old acknowledgment paid by the kindly tenants 
to their mafters, like the fines of the EngliQi copyholders, upon the 
renewal of the rights ; but when our cullom went out of fafliion,. 
the acknowledgment was continued. By the terms mentioned by 
St Martin, we fee, the vidual duty is payable between Yule and 
Candlemas ; it is reaped at the Martinmas preceding, and prcfumed 
to be dieffed and ready for delivery before the Candlemas thereaf- 
ter ; 

• Pci^e 279, fe£l. z. 
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«ter; an^ the money is generally payable at the Whitfunday fucceeding, 
that further time being allowed to the tenant to convert his produce 

into money. 

By St Martin's leafe, kain-fowls are to be paid, fometimes alfo 
fed cattle are conditioned as a return ; a remainder of the an- 
cient mode of living, when all rents were paid in kind, and 
confumed upon the fpot. Thcfe payments in fowls or cattle are 
termed Kain^ from canum^ a word ufed in old charters for the 
duty payable to the fuperior, efpecially in the deeds of bifhops and 
kirkmen. Not only kain, but perfonal fervices of various kinds, 
were ftipulated to be paid by tenants, or performed by their cattle, 
the fame as had been done of old by the villains. Iti the tack 
we are confideiing, they are called Arages^ and Carriages^ at the 
times ufed and wont ; and for the moft part, the tenants were taken 
bound to perform the fervices ufed and wont. Thefe undcterminate 
fervices had been a^urce of dreadful oppreflion, and fliow, in the 
ftrongeft light, the mifery, the veorfe than flavery, in which the 
commons of Scotland were held by their fuperiors. At laft, thefe 
nndeterminate exaSions came to be confidered by Government as 
one of the fources of improper influence over the tenantry of Scot- 
land, which contributed to the laft rebellion ; and therefore, by a 
claufe in the ad for abolifliing heritable jurifdidions, it is provided, 
that no tenant or tackfman in Scotland fliould thenceforth be obliged 

* to perform any fervices to his heritor or landlord, other than fuch 

* as are exprefsly obferved, enumerated, and afcertained in fome writ- 
^ ten agreement, figned by the parties, or fome perfons authorifed by 

* them.* The fpecial terms in the leafe, then, are only to be de- 
pended on, and no allufion made to, or dependence hid upon, ufages 
of any kind. St Martin's tack is clofed with the mutual obligement 
common to all contrads ; the nature of which we had formerly oc- 
cafion to explain. 

We ihall now take notice of the other moft ufual claufes, which 
praftice has, fince St Martin's time, introduced into tacks. All 
public burdens, taxes, and impofitions are payable by the mafter ; 

and 
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and fo arc miriiftcrs ftipcnda, and other payments, to the church j> 
they bving intended as burdens upon the property. From our fta- 
tutes impofing taxations in former reigns, wc find, that heritora^ 
were aicnftomed to fqiieeze the burdens impofed upon themfelves 
from their tenants. Ihe adt iSift of the 15th Parliament of 
James VI. appointing a taxation, provides againft this crying evil, 
and lays the burden upon the landlords. It is otherwife with fchool* 
mafters falaries ; for, by the ad 1696, heritors are entitled to relief 
from their tenants, of one half of the proportion allocated upon their 
lands. If, therefore, it is intended that the tenant (hall pay all, or 
any other part of the other burdens, they mud be bound exprefsly 
to do fo, and to report difcharges when they pay their rent. Some- 
times, to fave the proprietor trouble, the tenant is bound to pay 
thefe burdens in part of his return. In that cafe, the tack always de- 
clares, that the receipts of fuch burdens fhall be received in part o£. 
the rent. 

There is another fpecies of oppref&on, which has exifte^from the 
earlieft times, u e* that of aflridting tenants to proprietors mills; 
and in the leafes, tenants are fometimes bound to bring the whole* 
growing corns upon the lands (feed and horfe corn excepted), 
to the mill of the proprietor to be ground, and to pay the accuftom- 
ed multures and duties, conform to ufe and wont;^ Thefe cuftomsr 
we had originally from France ; they are of various kinds, and 
termed in general, Bannalite de moulin^ four^ ou prcjfour. It is a 
right, fay the Frenph, whereby the lords can oblige their fubje^Sf 
that is, thofe who dwell within their territories* to grind at theip 
mills, bake in their ovens, or make wine in their preflTes. In (horty 
they were the taxes with which thefe petty princes loaded the peo«» 
pie under them. To us moderns, they carry an air of meannefsr 
and oppreiTion ; but, in thefe days, there was no traffic ; the prepa^ 
ration of the abfolute neceflaries of life, was the only circumftance 
which brought the produce of the earth into a (ituation ta be taxed ; 
there was little falc or commerce in corn, bread, or wine ; and 
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therefore, fuperiors could only tax it when it came to the mill, oven, 
or prefe ; and to make fure work, they created them thcmfelves, 
and difcharged all others in their bounds. The tax of thirlage, and 
other duties and fervices, belonging to it, are unfortunately excepted 
from the ftatute which abolifhes the remainder of perfonal fervices ; 
but does not extend to fervices by law, or cuftoms due to mills, or 
any thing thereto belonging. 

No claufe is more ufual, and none has created more differences, 
than the obligation which is generally laid upon the tenant, of keep- 
ing the houfes upon the farm in repair, and leaving them fo at his 
removal. The prefumption is, that the houfes are tenantable when 
the tenant enters, becaufc, if they are not, the proprietor is bound 
CO make them fo ; and therefore, it is the tenant's bufmefs to be fa- 
tisfied on that head* In order to prevent difputes upon the article, 
a declaration of the fufficiency is almoft always entered in the leafe, 
and the tenant is made to accept them as in good condition. This 
•being done, he is obliged to keep, and leave them fo at his removal. 
Still, however, the ordinary tear and ^uuear are underftood to be al- 
lowed : The tenant will do no more than is abfolutely neceflary to 
keep out the weather ; and therefore, at the end of a tack of any 
length, the houfes and conveniencies upon the generality of the 
Scots farms, at no time good, are in a bad (ituation. 

A claufe irritant is alfo common in leafes, declaring, that if two 
years rent be allowed to become due, or remain unpaid at the fame 
ttfiie, the leafe ihall fail. This was transferred from feu- rights, 
which were the fame thing as perpetual tacks, to (hort leafes ; and 
we find in otsr earlieft decifions, that fuch a condition was prefumed 
to e«ift in the nature of the contrafi: itfelf, though no exprefs claufe 
wiat inferted. This tacit, or inherent condition, requires a de- 
clacator, and is allow^ to be purged or difcharged by payment at 
the har. When the irritancy is conventional, by a fpecial claufe, 
the effect is different. The aft of Parliament 1597 declared, that 
all feu-rights fliould become void, after the expiration of two teroia 
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unpaid, in the fame manner as if a claufe irritant had been fpeciallf 
inferted in the infeftmeacs ; i;^hich {how8» that the conventional ir- 
ritancy has at all times taken place in termims ; and therefore, after 
the terms are run, and an adion of declarator brought, fuch adlion 
cannot be cut oflf by payment at the bar ; and fo the Court have 
again and again determined* This claufe is allowed to have a much 
ftronger effedl in leafes than in feu -rights, which being conlidered as a 
property fuperior in value to the feu- duty, the feuar is fuppofed to fuf- 
fer a lofs, or, in other words, to lofe his eftate, by way of penalty. 
Though, therefore, the right itfelf imports a legal irritancy, and 
though the effed be doubled, by adding a conventional one, flill the 
Judges are in ufe to admit of payment in Court. A tack, on the con- 
trary, is not conddered to be a property, but as a kind of burden or 
fervitude upon property. The pofleflbrs of the tack* duty are pre- 
fumed to be equal to one another, and therefore a penal lofs is not 
fuppofed to happen ; confeqyuently, the agreement of parties may 
more ftridlly be obferved. If this diftindlion continues, it will pre- 
ferve one advantage to the feu over the long tacks, now come into 
fafliion, although the reafoning will not apply, for thefe new leafes 
are perpetuities, equally valuable to the holders as the more an- 
cient feu- rights. Even in the cafe of leafes, flight excufes, or 
variation of circumftances, have often been received to defend from 
this irritancy, particularly the acceptance, however fmall, of any 
part of the rent. Mailers, therefore, who wifh to take that advan« 
tage, are careful to refufe partial payments of arrears. The common 
exprefDon of the claufe, has alfo given rife to a doubt as to its 
meaning. The ordinary words are, * if two years rent be allowed 
^ to run into the third unpaid.' Though the expreflion is very old, 
and to be often found in our (latutes, when the Judges came to in- 
terpret it, they found, that three terms, and fometimes three years, 
behoved to be complete. At laft, in February 1729, they altered, 
and found the irritancy in a tack incurred by the running of two 
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years unpaid. It mtift here be noticed, that there is a great differ- 
ence between terms and years : The legal irritancy is two full years ; 
whereas two terms are only one year ; and therefore, where the le- 
gal lime is fo much (hortened, we make little doubt that the Court 
would allow the irritancy to be purged. Thefe conventional irritan- 
cies are often fo exprefled, that the tack is to become ip/o faSlo void 
^y non-payment, without any declarator or procefs ; and our law- 
books fay, that a removing in that cafe may be purfued diredUy, 
without a preceding declarator. We know of no inftance where 
this has been done, and, if admitted, we apprehend it can only be 
where two years, and not two terms, are run. The expiration of 
one year in all cafes entitles the mafter to caution for fo many years 
to come, or to remove the tenant, as will be afterwards explained 
in its proper place. 

The laft claufe is that whereby tenants are taken bound to reiidove 
at the expiration of the leafe, and to leave the fame void, for the oc- 
cupation of the proprietor, or his tenants, who are alfo declared to 
enter into the fame hrevi manu^ without any previous warning, or 
procefs of removing. Claufes of this kind are of confiderable anti- 
quity. Anterior to the ad of Parliament of Queen Mary, * anent 
' removings,* tenants were treated in a fummary and barbarous man« 
ner, being often ejeded with tumult, and by force* The ad of 
Parliament checked the violence, and occafioned an evil of an oppo- 
fite kind. The precifion requifite in executing the forms thereby 
prefcribed, in thofe days of rudenefs made a removing a matter of 
difficulty, expences, and delay ; to avoid which this claufe was de- 
creed, and inferted in tacks ; and according to Craig, they were al- 
lowed a full and literal execution. We fhall not at prefent enter 
into the law and pradice relative to removing tenants, as we have fo 
fully difcufled in another place ^« 

The ufual parts or claufes of tacks being now difcuflTed, we pro- 
ceed to fome obfervations which may appear worthy of attention, 
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and may prove ufeful in pradice. As many tacks are ncfw properties 
of value, and in fad have become perpetual rights, it is neceflary^ 
where valuable coniideracions are paid, that the doers ftr the leflees - 
fhould be as careful in examining the titles of the granters, as they 
would be in the purchafe of lands* They are to remember, that 
leafes granted by liferenters, adjudgers, wadfetters, huibands of 
heireiTes, in ihort, by ail thofe whofe right to the lands is only tem**^ 
.porary and redeemable, are of equal duration to their own right, 
the general rule of law expreftly applying in thefe cafes, ' Refoluto 
^ jure dantis refoivitur jus accipientes.' The titk moft likely to im*- 
pofe is that of conjunfi fiars ; or, where the huiband takes upon him* 
felf to grant a leafe of lands provided in liferent to his wife, fuch a 
tack lafts no longer than the life of fuch huiband : It is optional to 
the widow, upon his death, to remove the tenant ; though, if the 
fee is in the hufband, the tack may revive again upon the death of 
the liferentrix ; but that is a flender comfort. We ought, therefore, 
to know with precifion, in whom the property lies, and make all 
concerned parties to the leafe. The beft method to attain this know* 
ledge, is to fearch the records, which appears equally neceflary as in a 
purchafe ; for a proprietor whofe eftate is affected by adjudications 
or heritable debts, cannot grant a leafc to the prejudice of thefe cre^ 
ditors- PofTcffion is no doubt the infeftment of a tack ; but though 
pofTeflion be obtained, it cannot (land in competition with the prior 
inteftments. This occafions a good deal of difficulty in the matter 
of prorogations or renewals of tacks ; for it often happens, that 
during the currency of one tack, parties make bargain for a fecond j 
and the queftion is, in what manner fuch a trania&ion may be exe* 
cuted with the greateft fafeiy to the leflet ? 

Let us firft, then, underftand exadly the diftindion between a 
prorogation and a new tack. A prorogation is a lengthening out, 
or extenlion of the fame thing ; confequently, a prorogation of a 
tack (hould recite the former one, and ought not to differ from it in 
rent, or any other circumftance, to the prejudice of the proprietor, 
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right intervening before the huiband's death, fbr want of pofleffioa 
upon the part of the wife. The method to avoid this is, no donbc, 
to grant the tack to a truftee, for her ufe and behoof, or to him-- 
felf in that charafier : The hufband will then poflefs Jure mariii^ 
and the wife, it is imagined, would be allowed to continue the pof- 
feflion after his death. 

On the other hand, fuppofiog a man wanted to defnt the con- 
quefl: provided in a contrad of marriage, it is plain, he may do it by 
fettlng a tack over the conqueft lands at a fmall rent, or he maj 
make purchafe of fiich a tack with his money ; fdr tacks do not fidi 
under the general claufe of conqueft, unleft fpecially exprefled. 
' Many attempts have been made to convert ucks into wadfets, or 
fecurities for debt. It is natural for proprietors who. have opttlept 
tenants, to folicite loans from them; and the tenants are ready to 
give them, upon being allowed retention in their leafes, which, m 
thefe cafes, are always favourable to the lender. Tran&aions of 
this kind have occafioned a great deal of difpute, and a £;ieat deal of 
lofs to the creditors. The favourite mode of doing this bofineft 
was, to allow retention of the tack-duty, and to declare, that the 
leafe was to fubfift until the principal fhould be repaid.* Hie Gouxi^ 
for a confiderable time, inclined to fupport this fpecies of fecurities ; 
they diftinguiftied the cafes where the leafes were fet for a certain 
number of years, and not indefinitely until the money was paid, 
and the cafes where the retention was not total, but left a furplus or 
remainder duty, which they held fufficient to the conftitution of a 
tack. The principle of thefe decifions undoubtedly was, * that the 
• heritor might have let the lands for that furplus/ But what he 
might have done, ought not to have entered into the queftion, if he 
had not really done it. It is clear, that the di€t 1449 fuppofes, that 
the rent fpecified in the tack is to be paid to the fingular fucceflbr ; 
and as the retainable fum was a part of that rent, as well aa the fur- 
plus, there was no ground for rendering thefe claufes effedual, ei- 
ther as Lo the interefl or principle of the debt. So the point was 

decided, 
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tional improTement, to that child of human vanity and feudalifin, 
the entail. This a£t has not been attended with the eStOts propofed 
by it. Many eftates cannot be taken under the conditions required ; 
others are incapable of inclofure. It is calculated only for the arable 
parts of Scotland, and not for wild, uneven, or extenfive properties, 
which principally require improvement, and of which the greateft 
part of the country dill confilts. The conditions impofed upon the 
tacks exceeding nineteen years, bear no proportion to the ad- 
vantage had hj being limited to that term ; and the time allowed 
above fuch term, is not adequate in duration to thefe conditions. 
The building leafes there provided for, are intended only for coctars or 
country villagers ; and they will anfwer no manufa&ure or improve- 
ments which require valuable ftru€lures. 

All the leafes we have mentioned, have the fame faoQion of the 
ad 1449 i ^^^ ^^ ^^^ ^^ remember, that there are leafes which have 
not the aid of that ftatute. The firft of this claft, is that of tacks of 
eftates already uiuler tenantry ; fot here the ground is already la- 
boured, and nothing can be received, in virtue of the new tack* but 
the rents alresidy fixed. They refemble the ftudae ftudifmrwianm^ 
or feus of feu-duties, explained in a- former ledure. By tenantryy 
nothing can be meant but fuch as are poflefled under leafi^ Thefe 
general tacks, however, have not been frequent of late years ; and 
the bufinefs of the receivers is certainly to remove the tenants, or to 
grant them fubtacks, and if poilible, by lengthening the fubfifting 
under tacks, to prevail upon the tenants to accept of new tacks un- 
der the general leflee, which, it is prefumed, would bring a right of 
this kind under the general ftatute 1449. 

Tacks of dwelling-houfes, and other fubjeds within burgh, being 
only given for the purpofe of mere refidence, are not fuppofed to 
fall under the a6t 1449, and confequently, are not good againft lin- 
gular fucceffors. The cuftom of burghs, is always to let houfes 
from year to year ; and tacks are not frequent, or neceflary for im- 
provement. Another reafon is given why they do not aflFe<El lingular 

fuccelTors : 



5o6 Tads. 

a mere sight of the lease, or the information of the tenant ; he 
ought to make inquiry at the proprietor, with regard to the whole 
circumstances of the case, and particularly the state of the arrear 
at the time, for to these he subjects himself by the transaction *• 
On the other hand, the doer for the tacksman should remember, 
that the granting of the assignation does not liberate his employ- 
er, but that he remains liable for the rent, as if nothing had hap- 
pened, and therefore he is to secure him against the danger, by 
every method which the situation of the parties can admit. As« 
signations to tacks, like tacks themselves, are preferable according 
to the possession had upon them ; and where that cannot be ob« 
rained, a process should be raised or intmation immediately made 
to the possessors, and every other method taken by which the 
conveyance may become known to all concerned. 

The next supposition is, that of the tenant renouncing the tack, 
which, though it may be done in various methods, is generally 
executed by a deed in writing. This is a very simple deed, re- 
quiring no commentary. The only thing to be noticed, is the 
clause obliging the tenant to remove at the term. From Craig it 
appears, that written renunciations were in practice, even where 
the tenant meant to possess the term of his lease. This was ow- 
ing to the great difficulty in removing tenants in these days, and 
to prevent the effects of tacit relocation, or that presumed consent 
to continue the contract upon the same terms, which is inferred 
from no warning being given at the end of the lease. At present, 
renunciations are never used but in the event of the tenant agree- 
ing to give up the lease before the expiration of the term. la 
these cases, it will no doubt be safe to charge, upon the oblige- 
ment to remove containing the renunciation, forty days before 
the term, according to the old form mentioned by Craig, and the 
analogy of the late act of sederunt. 

The only remaining case is that of the tenant subsetting, which is 

done 

* Dune, 8th July 1626, TumbuU agsunst Scott. 
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done by what we term a subtack. A deed which requires all the legal 
solemnities of a principal tack. It recites the principal as its au« 
thority, and then lets and subsets, or sets in subtack or assedation, 
for most part under additional terms, for the rent in a subset can- 
not be less than the principal. If it is so, the subtenant's property 
is always liable to the master for his full original demand. In 
these subsets, the rent is generally taken payable to the principal 
tenant, on purpose that he may discharge the proprietor, to whom 
he remains bound ; and along with the subtack there is always 
delivered, either the principal, or an extract of the first lease ; be- 
cause, in every question of possession with the heritors or others, 
the tacksman must instruct the right of the person under whom 
he does possess. 

All the rules respecting principal tacks apply to subsets. As 
the subtacksman is the proper tenant of the principal lessee, by 
consent of the heritor, in consequence of an express power for 
that purpose, the subtacksman is at liberty to pay the rent to the 
principal, whose discharge will be to him sufficient, which, to the 
landlord, is one of the greatest inconveniencies attending subset- 
ting. 

We shall conclude the subject of the lease, by repeating an ob« 
servation already made, that from the want of the English dis- 
tinction of the chattels real in our law, a tack with regard to sue* 
cession is a very anomalous right. When shorter than a liferent, 
it formerly fell under esheat, like a moveable ; it is personal in its 
own nature, like a moveable ; it is transmissible by assignment, 
and extinguished by simple renunciation. On the other hand, it 
descends to the heir, not to the executor : Like an heritable right, 
it can only be carried by adjudication; and yet all our lawyers 
are agreed, that it vests in the person of the heir without a ser- 
vice, at least the heir may continue his predecessor's possession. 
In the event, however, that the apparent heir was to assign the 

lease, he must, and indeed ought to serve heir in general, in order 

3S 2 to 
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to complete the right in the person of the assignee, otherwise sttch 
assignee will be entitled to possess no longer than the life of the 
granter^ for the next apparent heir would then be entitled to the 
possession. This is still more necessary in the case of a liferent 
tack to a man and his heir ; for if a service was omitted^ the as- 
signee might possess during the apparent heir's life, and then a* 
nother heir, perhaps, serve to the first liferenter in the tack, which 
would extend it a full life beyond its original term. Where the 
tacksman is himself assignee, or an adjudger of the lease, we ap« 
prehend a general service is there also requisite, to connect what 
we may term a progress to the tack, and entitle the heir to main* 
tain any question concerning the possession.^ 
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^ke Essay on the Removing of Tenants, referred to in Page 499 of this Volume, has 
WW become exceedingly scarce, it has been deemed proper to reprint it as an Appendix to 
off Edition. It was originally printed in an Octavo Volume, with the following Titie. 
^ A Discourse upon the Removing of Tenants, published to serve as a Specimen of 
jfta Lectures intended to be delivered upon the Practice of the Law of Scotland, by 
KTaltib Ross, W. S. Edinburgh, 1782 J 

Removing of Tenants. 

• 

rHE first act of property (says Sir Thomas Craig*) exercised by a purchaser of 
lands, or a vassal infeft, is to give warning to the whole tenants of his lands to 
Dsove, unless they acknowledge him for their Master, and consent to hold their 
SMssions thenceforth, upon such terms as he is pleased to impose : And thus (' Sui 
uli vires undique cxphret.') he effectually tries the strength of his titles, against 
ery other person pretending to any separate rights whether of property or posses- 

a: 

t this period^ lands were affected with a variety of incumbrances, which have since 
time vanished out of prdctice.^^— Besides the particulars known to us at present, 
s were then Hornings expired year and a day— Base infeftments clad with posses- 
^4iifeftments in ward-4and, not confirmed^— Expired Comprisings, and many others, 
'h created trouble and expence to purchasers. 

General Removing was, in those days^ a method of discovering these latent evils. 
now that their number is decreased, amd the system of our Registers compleated, 
action has given place to that of Reduction and Improbation, against every person^ 
f by the records, appears to have any kind of right. 

Anterior (continues Craig) to the i56of, the method of removing was this.^*The 
ister came to the teiiant's house, and verbally warned^ or gave him notice, to re* 
ive at the ensuing term of Whitsunday. This done, he broke a wooden platter, or 
^i^sbXf inta two parts — as a symbol of all agreement and connection being 
Aceforth at an end between the tenant and himself.^ 



b nigiaiido^ pu 1. minishes it to a Wand. The words used by Craig 

are Lancem fUgntam, nve discum escarimn) not Loji* 

dioold have been 1555. eeam. Lanx is a J3ish or Platter— Xoiicea is La« 

tin for a Lance^— >I can find, therefore, no authority 

rd Stair calls it a Lanoe, and Mr. Erskine di* cither for the Lanoe or the Wand. 
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. The dish broken upon this occasion, must have appeared very significantp»Th 
tenant was to eat no more of the produce of these lands. 

' If the tenant did not willingly remove * upon the second day after Whitsond^j 
< the Master forced him and his family out of the houses, and drove his cattle ooti 

• the fields ; after which, the Master's cattle were immediately put on. But, as it i 
' en happened that the tenant, unwilling to remove, and trusting to his firiend^ 

• ed force to force, whoever got the better in the fray, kept the possession^ 
' Lord, therefore, found himself unable to remove his tenant, he had no other 

• but an action for the violent profits/ 
The natural mode of recovery, either of moveables or land unjustly detaiocdi k 

lay hold of the one, when an opportunity offers : and to enter upon, and tab 
sion of the other, by expelling the intruders. These were the methods of 
justice in rude ages, and must take place at all periods, in degrees pro[ 
the feebleness or strength of Civil Governnient. If the Laws of England and 
land were at one period the same (a truth which may now be assumed as d< 
ed) how did it happen, that the removing of tenants in the South, had, long 
fifteenth century, proceeded quietly, and according to estabUsfaed rules ?---The^ 
is interesting: it must throw light upon the manners of the times in bothnat 
supply the history of this part of Practice, about which our Writers have left m\ 
entirely in the dark. 

The inhabitants of the whole island, for a long period, knew no other metMl 
the natural ones I have mentioned. The antient Feudal Lords used verj litde 
mony with their vassals and tenants. When they chose to rid themselves of i 
these dependents, they often did it hyfor^ce of arms : and as to their villauiSi 
not necessary ; the men and their possessions lay entirely at their mercy. Tk 
who from weakness had suffered the injury, was obliged to apply to the Law< 
Law is always the refuge of the weak) which allowed him a writ, i. e. an oidei: 
the King to the Sheriff, to try the complaint regarding his being forcibly depi 
the lands there mentioned. If it appeared tha[t the person complained upon, hilj 
self a preferable right to the lands, in that case, his attack upon the other was ji 
if not, the complainer was restored by authority of the Prince. 

When the Roman Law came to be studied in Britain, it suggested. That no 
in the peaceable possession of his property, ought to be deprived of that possesi»l 
private violence ; and that, wherever this rule was infringed, the former 
should immediately be restored, without any regard to the point of right, fa 
the petitory and possessory actions were adopted, and imitated. — Accordingly (as 
taught by the English Lawyers) the Assise of nouvelle disseisine vf?LS introduced, iai 
to restore the possession, of which any person had been deprived. It was 
Assise, from assideo, or the sitting together of Judges, the same as Sederunt wMi| 
and nouvelle disseisine, from the recency of the wrong.— Lord Coke informs txh 
the Judges held these assises at stated periods ; and it was necessary that all tbc' 
preceding that assise should be brought before it, otherwise they could not be 
These were termed ancient disseisines ; and those posterior to the assise, mnfOiSt 
seisines. 

All entries of private parries upon land, were appointed to be gone aboutintfj 



* P. 2. c. 4. 
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md quiet manner : ♦ they sunk, therefore, into mere symbols, and writs were 
id to answer the various cases that occurred. — By virtue of these writs, every 
ion regarding the possession of lands, came at last to be determined ; and, among 
8, the rights of proprietors and their tenants by leases, or, as the Law denominates 
, tenants for terms of years ; and almost exactly by the same process, as if a lease 
>cen a real estate in the person of the tenant. It was not a real estate ; but it 
istablished by a deed equally formal, and containing the same clauses as a charter, 
le mode of trial which thus took place, greatly heightened the similitude. If a 
It refused to remove, the proprietor made an entry upon fhe land, and put him 

If the tenant suffered this, and it happened to be wrongfully done, the tenant 
hen held to be disseised^ and became entitled to the proper writ, in order to re- 

tbe possession. — If, on the other hand, he refused to move notwithstanding 
itry, no force could be used : the Master was held to be disseised by his tenant, 
3uld do no more than try his action as the Law directed. 

lilar manners in Scotland produced similar remedies, and established the same 
18 in every other right relating to property, but that of tacks. — Our ancient Laws 
d with regulations respecting the nouvelle disseisine : — we have the form of the 
^, and procedure upon it : — ^we have all the cases and niceties of the action mi- 
r pointed out in the old code. Still, however, these Laws did not all at once 
violence out of private hands. — ^Various cases occurred, to which the writ did not 

; and, upon these occasions, the old brevi manu method was al\yise revived. — ^To 
Qt this, Robert the First, in imitation of Laws made in England, extended the 
f disseisine to all other known cases : and having thus provided a legal remedy, 
Eains, • That whosoever shall be found to commit disseisine with force and ar^ 
r, after the publication of this Statute, he shall be imprisoned, and pay to the 
g a great amerciament, at the King's will.' f 
ese actions* at first, were not adequate to the evil, either in England, or in Scot- 

they went no farther than the possession y the question of right might afterwards 
jeen tried by the breve de recto X. The nouvelle disseisine^ then, had the same ef- 
I the posterior process of ejection and intrusion^ i. e. the restitution of the posses- 
9 the person deprived of it by private violence. It restored the tenant, if un- 

deprived of his estate, in the lands ; and it restored the possession of the lands to 
3rd, if it happened to be illegally withheld by the tenant, 
imall properties, such as tenements within burgb^ these double actions proved dis- 
il to the lieges. — ^To remedy this, we find, in the Leges Burgorum^ a Statute of 
% Bruce, made • for help of the Poor anent recent deforcement within burgh.' — 
directing a plain and summary mode of process to be observed by the Magis- 

the Statute declares, * That he against whom the Assise delivers, shall never af- 
ards be heard thereanent/ This act further contains an enumeration of the dif- 
Tigbts, of which people were usually disseised ; such as, wadsets^ liferentSy an^ 
ntSf l^c. In short, every act which disturbed a man's possessions, or by which 
frment happened to be withheld, became a kind of civil wrongs and was tried as 
^cement ; exactly as in England, where the forms, as we shall afterwards find, are 
red in practice to this moment. 

I 5. Bichard II. cap. 8. % According to tbe modem practice by the De« 

danitor of Prqierty. 
Stat Robert I. cap. 12. 
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In the very ancient cases of Ejectment amongst us, no instances are to 1 
one being brought by tenants upon leases for term of years *. — In England, 
trary, such tenants were generally the plaintiffs in these actions. — ^Tbe coo: 
Scotland, appear always to have been proprietors of the subjects demanded ^ 
stance, which proves, that tenants for terms of years were either little kntn 
or, what is more probable, their leases were for a long time not considered 
value or importance ; and the holders, dejected by poverty and habitual 
were unable to procure themselves justice. — If, with some of our best Writi 
pose the whole labourers of the earth to have been villains, or bond-men^ a 
riods, this circumstance will be perfectly accounted for. 

Even when tenants, by a change of manners, arrived at some considerai 
tacks came to be noticed by law, they were not allowed to have aiiy si 
rights of property : they were held to be mere personal agreements^ of v 
consideration. — ^The brieves of deforcement had only been granted to pro 
infeftment ; and, therefore, it is extremely probable that the benefit of then 
ed to tacksmen, who, according to the later ideas of the Scots inve&titure, 
be said to be disseised. — Till the Act, therefore, of James the Second 14^ 
were turned out of their possessions manu fortij and without any ceremonj 
the powers given to the Lords of Session some years afterwards, the spoliati 
and maillings is particularly committed to their cognisance f : and, from 
reported by Balfour, it appears, that even so late ^s 15491 a tenant forci 
from his farm, had not an action against the ejector for being restored, if 1 
happened to be a stranger or third party : it was found that such an actio: 
only to the Master. Laird of Durie contra Stephen Duddiston. 

The rule is originally an English one. A tenant ousted or disseised, had 
no remedy, but an action for breach of contract against the ejector. BuJ 
William Blackston X* ' If the ouster was committed by a mere stranger, 
* might, indeed, by a real action, recover possession of the freehold ; but the 
^ no other remedy against the ejector, but in damages.' 

Afterwards, the English Courts agreed in affording* the tenant a comple 
against all ejectors. They awarded both restitution of the land, and dams^g 
ouster, and that so early as the reign of Edward IV. anno 1461, or at farthd 
ry VIL 1485 $. — But, from the decision of our Court just quoted, the ddr 
to have remained in Scotland. 

The tenantry, deprived, for such a long tinj^e, of legal remejdies, and tcN 
at the pleasure of their Lords, began at last to feel their bad usage, and to 
degree of spirit from their numbers.— -They ventured sometimes to disseise t 
ters, by intruding into their lands, or retaining them jagainst tbcir will. 1 
lences produced cap. 78. of James II.'s X4th Pari. 14579 * anem mwterfiH 
< schaips them to occupy, masterfully, Lord's lands both spiritual and tempoi 

The Lords, thus deforced^ are ordered to appjy to the * King's Sheriff OCJB 

* Bidfottr indeed (p. 208.) mentipoB the form t 14th Pari, c 6I. 1457. 
which a tenant by lease is to pursue for recovery of 
his possession and damages ; and it is marked R. M. % VoL III, p. 200. 
--— But, from every circumstance^ 'tis. evident that 
this form relates to the custom established in tjie § P. 201. 
time of the Jameses, which he meant to support by 
inference from die R. M. 
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3 ask their ground to be devoided of the violent possessors, or to see what reason 
\ity pretend ; and if the Sheriff finds no reason in the occupation of the ground, he 
hall devoid the ground both of bim and bis £'oodf, and charge him, in the King's 
lame, no further to disturb the proprietor/ 

Here we have a very plain mode of Removing in James IL*s time ; for the tenant 
tidings or the tenant retaining a possession, against the will of the Lord, was equally 
^forcer 9r masterful man. — ^The Statute is evidently a revival of the ancient process 
deforcement. The party injured complains to the Sheriff of being dispossessed ; 
. the Sheriff^ in virtue of this Statute, is authorised to take immediate trial of the 
:tcr, to eject the violent possessor, and to restore the lands to the owner. 
rhis act, simple in its process, was soon forgot ; it v/as made in favour oftbe Lords, 
of tenants ; and these disdained to have recourse to it, when possest of force enough 
.o their own business. 

:\ the succeeding ages, every thing between master and tenant appears to have been 
i.ed on altogether by private violence. Some decisions are preserved, which indi- 
t^ that the tacksmen at times obtained justice, and were restored to their possessions, 
r being violently dispossessed from lands held by tack *. But, instances of redress 
e few, in proportion to the injuries received ; and thus, left to themselves, and un< 
bccted by the Law, despair often drove them to repel force by force. 
^oe part of the ancient ceremony remained. The Master, as Craig mentions, before 
oving a tenant, broke a dish before his door, and commanded him to leave the 
Ij. This was no other than the making an entry, which, till of late, was necessary 
be done by every English landlord. The cutting down a tree, or any other sym« 
«:al act, is the warning in England, which a tenant-at-will got to remove. And the 
^rence in the 15th century, was, that it was necessary for the English tenant to be 
:ted by the sentence of a Judge ; whereas, in Scotland^ the landlords did this busi« 
I by their own autbority. The original writs, whether taken out by the master or 
tenant, then bore, and still bear, the disseisine, or injury complained of, to h^ve 
D done vi et armis. But in fact the violence remained no-where, but in the 
^8 of their process. The English, in this respect, were compleatly civilized ; while 
Kland had relapsed into absolute barbarism, and continued in it so very late as the 
h century. 
'«mes the Fifth awakened in some degree the spirit of the Commons.-«By his zeal 

success in the clearing the country of robbers and outlaws, one great source of 
ir calamity was for the time closed up.-—* Tbe rusb-busbes wtre said to keep tbe 
Mile f .*— By his easy manners, the poor were encouraged to approach his person 
h their complaints. The moments of leisure which he had in his expeditions, he 
Dt in hearing and protecting the lower class of people. His quarrels with the No- 
tj fostered this disposition ; and, when dead, he was gratefully remembered under 
title of ibe Poor maris King^ 

t was at this time, also, that the minds of the people began to ferment with religious 
:iions. The Commons of Scotland, who for ages had tamely suffered every evil, 
1 and religious, which their superiors had been pleased to inflict, now ventured to 
ik a little for themselves. The extreme weakness of Government, and distractions 
he Nobles, upon the accession of the infant Queen %% encouraged this rising spirit ; 

the same arms which were to defend religion, seem to have been first brandished 

Vol. U. 3 T 

* Balfour, p. 468. t HawthociKbii. t Mary. 



' liortts ot (Jouncel, understandan that there is great convocaitons made 

* for putting and laying men furth of their taks and steadinges ; and sic! 

* to tlie Lords of the ground, their Baillies and Officiares, to lay them 1 

* is ocvoiion of great trouble and slaughter amongst our Sovereign Lord's i 
' fore, it is statute and ordained. That letters be directed to all Schen 

* Baillies, and to their Deputes, and to uther Officiarcs of the Queen's Sc 
' part, to pass to the mercat-cross of the head-'burrows of the schire^ i 

* open proclamation, command and charge all and sundrie our Sovereign 
' of whatsomever degree they be, that nane of them take on hand to su 
' c/ition for putting and laying forth of any tenants ; bot that they, be 
■ and Ofliciares, lay furth the said tenants gudes orderly, conform to the 
' realm observed andkeeped in time bygane: Norxit that na manner of ti 

* any convocation or gathering, for resistance to the Lards of the ground, 1 
' Officiates, under the pains contained in the Acts of Parliament made 
' that makes ony gadderings or convocations ; with certification to them 

* the contrairie, that they sail be called at particular dietF, and sail be p 
' all rigour as accordis : And gif ony person thinkes them offended by ol 

* that tliey sail be called outher criminally or civilly* and justice shall be 

* as accordis.' 

By this Statute, Craig's account of removing tenants in Scotland is m. 
ificd. The Lord Governor, there mentioned, was yanus Earl of Arran, a 
to the Crown, who had just wrested the regency trom Cardinal Heston. 

This Statute, a mere prohibitory act of power, was intended to sees 
peace, without applying remedy to the evils which disturbed it. 

Tenants had often good titles to retain their possessions : ttiey bad un 
rentals, and other rights, to which their Masters often paid.no regard. S 
tion was given to the threats of this unmeaning Act, that the common la 
many cases, the resistance of the tacksmen and their friends. Balfour 
decisions, not three years posterior in date, where the Judges detenni 
' person being in possession of lands, or other things, gif another attemf 

* furth by -way of deed, be may defend his owp possession. gutM vim vi ia 
' pellere licet ; and sicklike, it is leisume^r a man to atsht bisfrierd, foi 

* of fais own possession.* — ^'X'he intestine war, thus annually renewed, co 
waged for nine yean longer, owing to the distraction of the times. At li 
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Hatino thus endeavoured to account for the singularity of our Removings preced- 
ing the reign of Mary, and to supply the history of that matter, I proceed to consider 
tl^e Statute * which reduced it once more into orde r ■ 

20tb June 1555. 

* It is statute and ordained, That, in all times coming, the warning of ail leaacatt, 

* imd others, to flit and remove fra lands, milnes, 6shings, and possessions whatsoever, 

* «al] be used in manner following : 'J'bat it to say, Lauchful 'oiariting being made ony 
f, time within the year, 40 days before the f^ast of Whitsunday, outher personally, or 
^;.«t tbeir dwelling-places, and at the ground of the lands ; and an copie delivered to 
■S,'^fae wife or servandes, and, failzieing thereof, to be affixed upon the yettes or du,rei 

i tait the dwelling-places of the said lands, gif onie be ; and thereafter, ibe samen pre- 

* cept ofivafniiig to be read in the parish-kirk where the lands lyis, upon an Sabbath. 

* day, before noon, the time of preaching and prayer ; and ane copie left and affixed 

* upon the rnaist patent dure of the kirk, 40 days before the term ; and na furder lay- 

* ing foorth of stresses and removing upon Wednesday, to be used in time to come.* 

What has been said, however, regarding the barbarous mode of our Removiogs an- 
terior to this Statute, is to be understood in a more limited sense, than Craig, or any 
of our Systematic Writers, have described it. The verbal warning, and the summary 
removing, only took place, by law, between thtgranter of the tacks, or the proprie- 
tor of whom the possession was held, and the possessor holding of him, t. e. as the £ng- 
liali term it, between very Lord and very Tenant. In most cases, where they were 
strangers to each other, deriving their property and possession from third parties, it 
was requisite that the tenant should be put out by the decree of a Judge, and by the 
Officers of tile Law ; at least if it was done by force, in the common way, that force 
vas UlegaL This is evident from the whole tract of decisions of these days, preserved 
b/ Balfour ; and it is further very plain, that the Courts of Justice endeavoured to 
.JDuItiply the tnimber qftbese cases. 

>■ Neither is it to be supposed, that methods of violence were agreeable to the dispon- 
,^Eions of all Landhrdtt especially in those parts of the country, which, comparatively 
frpeaking, may be Mid to have been civilised. The words and conception of the Act 
now read, not only support this idea, but plainly indicate, that, by this time, the 
people weie no strangers to the greatest part of the solemnities there mentioned. 
V^iie Act does not ftt out by prescribing a written precept, and its execution, ypoit 40 
pe^j preceding fmtsunday, as our Lawyers alwise state it. On the contrary, it re-i 
'apiCulates the particulars of /ow/t// warning, which are presumed to have been aU 
IB^dy in use, arid appoints the continuance of them, — ^The words lawfitl warning^ are 
l^cd as synonimous to a written precept executed 40 days before the term, by delivering 
^»S»es personally; or at the dwelling-place of the tenant—This being done, as already 
tsvacti^d, the Statute goes op to provide for circumstances : * And, filing thereof, to 
1^ be afSxed, \Sc* i. e. If it cannot be served in the usual manner, let the copies be af> 
l-jced upon the doors. * And thereafter, the same precept of warning to be read, Wt.' 
p— £at this ii the first time a precept is mentioned : it was therefore clearly understood 
HOMier the title of Lawfid Warning ; and the ceremonies at the church are the real sd- 
|4ci«ns to the foriner process, introduced by the Act, The proclamation thus CH-dered, 
■figrved a double purpose : it rendered it impossible to surprise the teaaot, atid it gave 
^^||Ke to all and sundry that bis farm was to let. 

3T» 
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These proclamations, and notices, were not invented by our Lawyers upon this oc 
casion : they were borrowed from the French, whose manners, fotms, and laws, had 
become the ton of the times. When a French Lord seized into his own hands the he- 
retage of his vassal or tenant, upon account of a failure in the performance of his ser- 
vice, or payment of his rent, the first step was to cause proclamation to be made at the 
parish-church, of the failure, and of his intention to seize the property, and expell the 
possessor. This was done on each of three consecutive Sundays, at the church-door, 
just after the saying of High Mass ; and the execution of these proclamations (termed 
Ajfficbes) were put upon the gate of the church, served upon the parties concerned at 
their dwelling-houses, and left upon the lands : And if, in 40 days after the last pitK 
clamation, satisfaction was not given, the Lord proceeded to have the property adjudg- 
ed, re-united to his seigniory, and the former possessor removed *. 

The progress of the other parts of this business may also be easily and natonllj 
traced. — It was impossible that the Lords of the ground could always go in person^ to 
break the disb before the tenant's door, as Craig and Lord Stair tell us : they therdSxe 
were obliged to grant precepts to others to do it for them. 

In the cases I have mentioned, where a decree of a Judge was necessary, it wis n* 
qulsite that these warnings should be proved; and consequently, 'written precepts ad 
executions had often been indispensibly necessary .-^Here is direct evidence of thdr 
existence. ' A tacksman in possession (says Balfour) may warn and remove, bj U$ 

* own precept allenarlie, and without bis hordes precepts his subtenant.— And, for thii 
proposition, several decisions in the 1541 and 1542, are quoted, 13 years before die 
Statute in consideration. 

Nor is the source of these new forms far to seek.— -I have, upon a former occasion, 
shown you, that wadsets and reversions were among the oldest of our writs in Scotlaiid 
— ^The redemption of wadset-lands was nothing else but a warning, and a removing of 
the wadsetters ; and so it is termed in all our Statutes, and in all our deeds relatire to 
that business.— The Act 30th of the same Parliament of Queen Mary, ' anent warmag 

* from redeemed lands! terms what has been since called premonisbing the wadsettei^ 
the makir^f lawful warning'. This was done from the earfiest periods, by granting s 
written power, procuratory, or precept, for that purpose ; and the style of these, wn 
uniformly to warn and charge the wadsetters to come and receive their money. Hk 
same method was naturally adopted in the warning of tenants. Accordingly we find 
that the words lawful warning and premonition were sy nonimous, used equally in warn- 
ings and redemptions. Balf. p. 458. c. 11. 

These forms suggested also the 40 days ; for, from the earliest periods, 40 di^ hip- 
pened to be the space fixed upon by our ancestors for premonitionp and thence becme 
a fashionable notice in almost all national business.-'^o early as Robert the first, goodi 
poinded could not be sold for 40 days after the seisurew---Summon8es in James Vi 
time, were appointed to be raised upon 40 days warning -f. When idle people wot 
taken up by the Sheriffs, they were allowed 40 days to find masters; and when temmti 
wanted farms, practice pointed out the same space :|:. The term of Whitsunday vis 
also the customary term of removing, long before the Act 1555. ^ religious notioa 
occasioned the mention of this matter in our Statute-book, at a time when the cifil 
importance of it drew no attention. — In the reign of James III. the poinding of goods 
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n tents, and the incasting and outcasting of tenants, are ordered to be deferred to the 
Hrd day after the solemn feasts of Whitsunday and Martinmas. Here we have the 
Mson of the two days^ ♦for which the Old Removings were delayed, as mentioned by 
Ivaig ; together with evidence^ that they were executed both at Whitsunday and Mar- 
'irtnas^'^fVhitsunday came afterwards to be the established customary term for Remov- 
igs all over Scotland. But, though Whitsunday was the usual or accustomed term 
Mremoving, it had not then become a legal term, to which Landlords were obliged to 
sy'respect in the matter of removing. The Act of James III. just mentioned, is a 
lOOf that this business had sometimes been executed both at Martinmas and Whit- 
mday ; and succeeding Statutes will discover a large class of tenants^ who were eject* 
1- without the least regard to any particular time of the year. When liferenters died, 
r lands fell in ward, the superior znd Jiars^ it seems, entered instantly upon the lands, 
Dd ejected the whole tenantry, whose tacks fell with the rights of their authors. But, 
f an Act of James IV. 149 if* it isstatuted, *• That these tenants of lands fallen in ward^ 
the tenants of Lady tercers and liferenters, also the tenants under wadsets redeemed, 
or the possessors of land any other way, happening to be altered, shall remain un- 
renaoved till the next term of Whitsunday following, /or payment of the former mails 
and i/ttr/Vx.*-— And, in conformity to this Act, another passed some little time before 
le Act anent warnings :|:, — ^I have already alluded to this Statute : it was intended for 
le benefit of reversers, who, having used the order against their wadsetters, could not 
cover possession of the lands. And it is provided, < That the reversers cause lawful 
^varmng to be made to the occupiers of the ground, before ony Whitsunday term after 
tbt redemption.^ 

The following decision is indeed compleat evidence^ that the Judges had endeavour* 
I to reduce Removings in general to due order, 20 years before the Act 1555 > ^^^ 
mt the rule at that time established, was only sanctified by the posterior Act. — ^^ Ta^ 
0ka relocatio* is (says Balfour) * gif the Lord of the ground make not warning to the 
tenant at the term of Whitsunday ^ albeit the tenant have na tack ; and therefore, an 
tenant being in possession as tenant of ony lands closit within terms, and not lawfully 
wamit before the feast of Whitsunday, may not be removit ay and while he be 
warned theirfra.' 3d December 1534. Balf. p. 208. 

>From these premises I conclude, u/, That the Act 1555 did no more than add au- 
•ority to known practiced and customs, ^ly. That many Landlords paid no atten- 
00 to these forms, neglected or disdained to give their tenants notice of their inten* 
cms, and surprised the poor people by a sudden gectment. "^Vevhfi^s, indeed, the re- 
stance met with in many parts^ might have been a motive with Landlords to conceal 
leir intention, and thus take the tenants unprepared. The anxiety with which the 
sremonies are here prescribed, was in order to give certain notice of the Master's in- 
intions,<i— to remove the possibility of the tenant's ignorance^ and to give him* a proper 

Sortunity for providing for himself and' &mily. — ^And, ^tio^ That, for the public be- 
t, all removings in Scotland should thenceforth take place at the single term of 
f, and cease at all other times. 



To return to the Statute-^The master having conducted himself as this law pre- 
ribes, and thereby become entitled to the immediate aid of the civil power in remov- 
g his tenant, is discharged from all further * laying forth of stresses and removings 
upon Wednesday/— -These words alluded to a custom, which it seems prevailed, of 

* The ranoviDg was executed upon the third day. t Pari. 3. & £6. ^ Part 6. cap. SO 
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forcing the tenant, by way of distress^ to remove his property, f • e. putting out and ex- 
posing some part of it, capable of receiving damage.^-^Dii/r/'/x was the antient method 
of compelling tenants to do every part of their duty : and, in England, it continues to 
be the method at this moment.— -Distress, you may remember, is difierent from poind- 
ing.— -The one is a seisure of a tenant's goods in order to force him to make payment 
of the rent : the tenant is entitled to repledge, i. e. to get them back upon payment— 
The other is the seisure of the goods themselves in payment ; and the execution is a 
discharge of the debt, to the extent of the poind.<«-^The tenants were, it seems, foicc^ 
by distress^ to remove from lands'; and, for that purpose, a. part, or the whole of their 
goods, were laid out upon a Wednesday, /• e. the third day after Whitsunday. 

■ * And gif the partie warned in manner foresaid remdivis not at the term, in that 
case, the warner sail, incontinent, or so soon as pleases him, cum to the Lords of 
Council, or to the Sherrif of the shire, or uther Judges Ordinares havand jurisdictioa, 
schawand his precept of warning ordourly execute and indorsate ; and sail have let- 
ters or precept to charge the partis warned, and possessours of that ground, tocoo^ 
pear before the saidis Lordis, Sherrifs, or their Deputes, or other Judges Ordinaies fill^ 
saidis havand jurisdiction, upon six days warning or kmger, at the will and desire of 
the persewar, to hear and see them decerned to remove, desist, and c^se« conform 
to the precept of warning, and execution thereof; or else, to schaw ane reasonable 
cause quhy they suld not do the samin ; with certificatioii to them and they fiahie; 
that letters sail be direct simpliciter upon them in the said mater :~«At the qufailk 
day, if they appear not, the Lords, Sherrifs, or other Judges Ordinar havand jurist 
tion, sail decern them to remove, desist, and cease fra the lands ; and, gif they cooh 
pear and instantly schaw sufficient title to bruike the lands, in that case the sunia 
Judge to proceed and do justice as accordis of the law : and gif the partie compeiN 
eth and shawis na thing, hot makis alleageance, and cflfers him to improve the indor- 
sation, in that case be sail not be heard in judgment ; bot gif he find suflfeieot csi^ 
tion to the warner then instantlie, that gif his allegeanoe, being foutidin relevant, be 
not sufficiently verified and prooven by him, that the profites, damage and inteicit 
quhilkis the said warner, or ony uthers havand interest, hes susteened, ot sail ha|^ 
to susteen be the delay of the foresaid allegeance, be refootvded to him : And to the 
effect that this ordour may have sufficient process in all times to cum, it it adviied, 
statute and ordained. That all Sherrifs, and other Judges rOrdinar^ havand jurisdicMO 
as said is, be their selves, or their sufficient Cfeputes, be reddie to 8itt» be femed 
courtes, all the lauchfutt fifteen days after immediately tbe feast of Trinity Suadqrt 
for doing justice in the said causes, in manner above specified : And gif tbe Skenb 
or Judges Ordinares havand jurisdiction in tkianer foresaid, and their Deputes, fiuifiBi 
to be reddie in granting of precepts, and doing of justice fiur observing of this oifav! 
in that case, they sail pay to the partie, their haiirdtaiagev interest, and eapeiM; 
but prejudice of the action against the violent occupyass and posaeasouret feiaaidii 
< And als. That na advocatioa of causes be taken iaie tbe Looia fra tiie Judge Oi^ 
nar, except it be for deedlie feede, or the Sherriffe Principal, or the Judge Oidiatf k 
partie, or the causes of tbe Lords of Council, and their Advocates, Scribes, and Mea* 
hers.' 

. . . . ■ J ■ 

Sufficient provision being thus^made; m protutv nodct to the ieeaant tint be skJ 
43nly be removed at ^ proper tkM of the year^ the Act pnicteds to secure tBe pi^ 
peace^ by disarming tbe parties, and transferring the whole business to the Civil 
rower. ■. ■ ■ ' ■■■" 



fhe proprietor, if obedience be refused to his own precept^ is entitled to have ano- 
r from the Lords, or from the Sheriff.— The first is here termed Letters of Sum- 
n$, and the second Precfpt.'-^The only difference between these and common sum- 
nses is, that the former calls the party upon six days, in place of the ordinary diet ; 
I continues to be thence termed a Privileged SummQns. It may be raised upon any 
rr days the pursuet pleases, exceeding j/«.<*^The writs to be libelled on, are, the titled 
the pursuer, the precept ofw^mng^ and executions. -^Th^ conclusion must be in ter- 
ns of the precept; ; so that unless they happened to be properly drawn and execut- 

no removing could proceed. 

[Jpon compearance of the party defender, be is to be heard upon all his defences, 
1 only bound to fipd caution in the event of putting the cause upon improving^ i. e. 
^wtng the execution to \^<t false. In resting the defence upon this point, the defend* 
gives up all pretence to any right in the possession, and stands only on the c;^remo» 
« of the Act. As the presumption lies for the truth of the execution, he is appoint- 
to jS/rdf caution for the profits, damages, and interest to be suffered by delay. These 
re ever been the penalties consequent upon disseisine or forcible possession.—^* If the 
Lssise (says the ^on. Aitacb.*) deliver for the complainer, the damages and scaith 
irhich he sustained, shall be modified by his own aitb.* The possessions against this 
t are termed violent ocpupatiifnst and the damages have always been called violent 
\fits ; importing, not what were really got from the land, but what might have been 
: by it The objections being repelled, the tenant is to be put out in virtue of Let- 
s of Ejection, either from the Lords, or the Sheriff, as directed by the old Act oi 
jnes the Second* formerly noticei. To expedite the business, a particular diet is ap* 
inted to be held by th^ Judges Ordinary.— ^^ie'y are rendered answerable to the pri- 
:e parties kv their conduct, and advocations from them discharged to be received. 
' All these things were ordered, that force (says Craig f ) might thenceforth be pre- 
entcd. By this Act, tranquillity was restored in an affair which seldom took place 
»ut with noise, crouds, and disturbances.— The whole matter was transferred to the 
Ordinary Judges, who, after deliberating and hearing of the parties, decreed accord- 
iig to equity and justice* 

No action (continues he) is with us more frequent, or more keenly debated. Much 
) aiwise to be said on either side. The Landlord contends, that he may be at liberty 
J use his lands at pleasure. The tenant struggles to retain possession of a native 
pot, which he himself has enjoyed from infancy, and where his hoary ancestors liv- 
d and died.' 

[iord Stair, and posterior Writers, have denominated the Act 1:555, an excellent law. 
Fho' Sir George M'Kenxie professedly wrote Observations upon our Statutes, he has 
; deigned to say aay thing of this very interesting law : he only repeats a few cir- 
cnatances from Craig: and adds two or three points of Practice, fixed by posterior 
visions of the Court. One of these propositions is in the following words. — ^ Be 
«use this Act ordains all warnings to be made forty days before Whitsunday. . and 
peaks not of another term, therefore the warning must be made before Whitsunday^ 
ho* the person warned be not obliged to remove by his tack till the Martinmas ; 
mt execution must be suspended till then/-»In support of this, three decisions are 
oted. Lord Stair^ Bankton^ and Mr. Erskine, have repeated the same rule : And it 
s long been an established point in Practice^ That where t tenant's lease expires at 
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Martinmas or Candlemas, the precept of warning charges him to remove at those terms, 
but must be executed 40 days anterior to the Wbitsunda^ preceding. 

The learned, the ingenious, and animated Author of the Law Tracts, to whom in 
the course of these Lectures I have been so often indebted, has not judged this Statute 
below his notice.-— An analysis of it. makes the 34th article of his Elucidations; and the 
scope of it is, to reverse the received proposition, and to establish, from the tenor ofUnf 
j4ct itself t That a tenant may, in virtue thereof, be warned 40 days preceding aty otber 
term, whether of Martinmas or Candlemas, at which the lease expires.— Venerating, u 
I do, the abilities of this respectable Author, it is with reluctance I find myself obHged 
to differ from him most materially in the construction of this important Statute. But, 
animated by a desire to pursue the same method of investigation, which his exampk 
has so ably taught, of founding Law on the basis of History, and thus ascending to the 
Principles of our ancient Statutes and Practices ; the method of study which I btfe 
proposed to myself, has led me at times into an involuntary difference of opinion^ 
have presumed, on this occasion, to dissent, not only from his Lordship's interpretation 
of this Statute, but from the construction put on it by Sir George M*Kenzie and Loid 
Stair, or rather by the Court of Session, upon whose decisions the opinion given by 
those eminent Lawyers is founded. 

From the preceding deduction, and in support of what I have advanced, I am nov 
to maintain, jf^rj/, against the opinion of Lord Kaims, That the Legislature of Scotlaod, 
by the Act 1555, intended to put an end to all warnings and removings, except at the tern 
of Whitsunday allenarly. And, secondly^ against the authority of the decisions founded 
on by Lord Stair and Sir George M'Kenzie, That, at whatever term or time of the 
year a written lease expires, the tenant, by the same Statute, oUght not to be warned 
or removed till the Whitsunday following such expiration ; and, consequently, that 
these decisions were deviations from the statute. 

The question turns not upon expediency or possible improvements : it regards tbe^ 
interpretation of this act at the time it was made, and which, according to Lord Kainu; 
has been mistaken by all our Writers.— -I agree that it has been mistaken ; and I am to 
show, that his Lordship's late idea, however reasonable in the abstract, widens tie m* 
take. 

The 34th article of the Elucidations sets out with informing us, That, as far back 
as can be traced, Martinmas appears to have been the term of entry and removing d 
tenants. 

The act 1469, discharging poindings and outputting of tenants upon the holidays of 
Whitsunday and Martinmas, proves, that entries and removings were common upoa 
both these terms, at that period. But (continues the ingenious Commentator) ' In 

* the 1 6th century, and perhaps earlier, Whitsunday had become the term of rentioy- 

* ing.' — True, it was the customary, but it had not become the legal established tens ; 
and I have already mentioned a very numerous class of tenants, viz. those of liferenten 
deceast, those who held lands redeemed from wadsetters fallen in ward, transmitted bj 
gift, sale, or other change, who had been accustomed to be removed or ejected imioe- 
diately after the falling of their authors rights, and who, by special Acts of FarKi- 
nient (one of them in the very same Session with the act 1555) were all protected in 
their possession till the Whitsunday ensuing. 

Now, there were only three other kinds of tenants, whose removings remained to be 
regulated, viz. tenants by written leases— tenants by tacit relocation — and tenants 
possessing precariously, or at the will of their masters,— As to the^xf of these, holdiog 
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>jr leases, I shall speak to them afterwards.— -From the decision before quoted, in 1534, 
t appears that the Courts of Law had already refused to allow the second class to be 
removed, but at the term of Whitsunday, and after lawful warning. — In another place, 
07e are told also by Balfour*, That ^ Tacita relocatio endures ay and while lawful 
' warning be made to the possessor, being in possession before by virtue of an title.* 
toth February 1552. 

But the precarious possessor or the tenant, who bad no title besides the tolerance or 
iriU of his master, might be, and no doubt was, ejected at pleasure, without regard to 
my term, or to any proper notice.-—* Qui precario possidet, (says Craig) non expec* 

* tato Pentecostes tempore aut denunciationis, quandocunque volet dominus, migrare 
^ cogetur ; ita tamen ut aliquis aequitati locus sit.'— So stood the Law of England, with 
regard to tenants-^af-m/^ at the period we are talking of; and so we shall afterwards 
Eind it continues to this day, under certain modifications introduced by the Courts of 
fustice. 

If, then, such a numerous class of tenants had, by a series of prior connected statutes, 
i>een positively secured against removing at any other term but Whitsunday, without 
re^rd to the period of the termination either of their own or their authors rights— If 
the Courts of Justice had bestowed the same privilege upon these possessing by tacit 
rdocaiion^^'Was it not natural, was it not expedient, to put all tenants upon the same 
fi>oting.— -This was the very purpose of the Act 1555. The words, accordingly, 
Are as express as words can be : * It is statuted and ordained. That, in all times comings 
^ the warning of all tenants and others shall be in this manner, S^c. S^c.^ And an ex- 
traordinary diet of the Inferior Courts, is appointed to be held for fifteen days after 
Trinity-Sunday, * in all times to come* 

■ * The time of warning (says Lord Kaims) is not regulated by the Statute, except 
' where the removing is at Whitsunday. — ^There is nothing said in the Act, that the 

* warning must be 40 days before Whitsunday, whatever be the term rf removing*— 
What could the Legislature do more than to ordain, that all warnings should precede 
Whitsunday^ in all time thereafter ? Is not that an express declaration, that, let tenants 
in iicotland enter as they might, they should only be warned, and consequently re- 
moved at or after Whitsunday ? — I have just shewn, that, independent of this Act, the 
greatest part of the tenantry stood in that very predicament. That a tenant-at-will, or 
without lease, had properly no term, but the pleasure of his Master.— Admitting it, 
liowever, to be otherways, and that the time of the entry were to regulate that of the re- 
moving, it may asked^ If the Act 1555, so requisite to the peace of all Scotland, might 
be eluded, by making conventional terms in verbal leases, different from that Act ? — 
Were tenants, entering at Martinmas, or Candlemas, or May-day, to have no warning ; 
but to be ejected brevi manu^ in the old way ? 

Lord Kaims proceeds — * We are not left to an argument from analogy/ — Balfour 
reports a case. Lord Bortbwick contra Syme^ in the following words : < In actions of re- 

* moving of tenants, the warning is not sufficient, except there be forty free days be- 
^ tween the warning and the term of Whitsunday or Martinmas, excluding not only 

* the days of warning, but also the days of Whitsunday or Martinmas. In this case, 

* but ten years after the Statute, we have the greatest Lawyer of his time laying it 

* ^own as a rule, That warning must be forty days before the term, whether IVhitsun^ 

* dag or Martinmas. That learned Author could not mistake the meaning of a Statute, 
' which probably was framed by himself, undoubtedly with his concurrence.' 
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Now, if this decision be really upon my side of the question, the arguments bom 
analogy must disappear. 

To bring it upon my side, I must supply a few words, which have been omitted by 
his Lordship in the quotation, as of no importance. --^Thus it stands in Balfour: ' Inac- 

* tions of removing of tenants, and of redemption oflands^ the warning is not tafficicnt, 
' &c.* — As Whitsunday was the ordinary term for removing^ so Martinmas had been 
the most usual termy^r redemption of lands. The question here, turned upon rhtfmtj 
days in the reversion, and the forty days allowed by the Act in thit posterior removt^g. 
The Act of Mary, c. 30. concerning redemptions, and which immediately preceded the 
other about tenants, appoints lawful warning to be made previously to the redempthxii 
conform to the reversion ; and lawful warning to be again made to remove before mg 
Whitsunday after the term. — Lord Borthwick, the revcrser, had not given 40 free daji^ 
either in the one or the other warning ; and the Lords found. That that space ought 
to have been given in both cases, exclusive of the term^days.'^^The decision, therente, 
tends to establish the direct reverse of the proposition for which it is addoced. It 
proves. That the then late Statute concerning redemptions, was closely a/ttmnf A ; 
and that, without respect to the date of such redemption, the wadsetter could not be 
warned or removed till Whitsunday following ; which, in effect, was giving him an ad> 
ditional year's possession of the arable lands. I f people, after thisjpublic law, £1 
not conform to it, by making the term of conventional removals at ffhitsunday^ thej 
knew the consequence. The agreement kept the tenant in till Martinmas or CamUi^ 
mas, and the Law kept him till the Whitsunday following.— ^uch was the case with 
all the tenantry by verbal tacks. 

Tenants holding by written leases, stood upon a different and peculiar fbotiog^ 
completely exclusive of the new idea here coml^ted.— By the Common Law of Scou 
land at that time, a tacksman could neither be warned, nor pursued to remove, dorii^ 
the existence of bis lease. His knowledge of his own term, was held to be warning m^ 
ficient ; and, till that expired, the Master had no right to make a single movement in 
the business : So soon as it was expired, he might have entered, and ejected Urn. 
This doctrine wears a novel appearance, merely because it has been long foigot.-4t 
is, in fact, a remainder of the most antient Common Law ; and it continues to be die 
Law of England at this moment. Here is authority not to be contested,— i^ Gif tm 

* man (says Balfour) be perseud for removing fra lands, it is sufficient for him to wL 
^ lege and prove, that he had tacks to rin tbe time of the warnings suppose the wnea 
^ tacks be expirit and outrun during intenting of the action/— 28th June 1553. ^^'^ 
cromby contra -^rrfrwr.— This was two years before the Statute 1555. 

Another decision, to the same purpose, is given 19th Dec. 1569, Lord Ross cootit 
Livingstone, i. e^ 14 years after it.-— To the same rule of Common Law^ Craig sub- 
scribes, at many years distance : * * In his rentalibus seu assedationibus, sufficit^ si teoi* 
^ pore in quo denuneiatio est facta, colonus tempus aliquod ex sua assedatione leliquma 

* decurrendum habet, licet temporis, vel actionis^ vel sententiaei, omnino tempus decor- 
^ sum fuerit/ 

Tenants by lease, were, by the Statute, put on the same footing with all other tc« 
nants« The latter could not be warned, so long as the rights of their authors sabstst-^ 
ed ; and they could not be removed till the Whitsunday after these rights fdh W 
wtuatever term that happened.-^Tenants by lease could not be warned by Qfiank 

*PageS8Kcap.l2. 
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was the method in Craig's time *, the delivery of a deed of renunciation, ob majwm 
cautelam^ came afterwards into practice ; and the instrument afforded proof of the Mas* 
ter's acceptance, in case there was no tack, or if that tack was expired ; /. e. It pie. 
vented tacit relocation from taking place against the tenant.-^The old warning or oo- 
tice seems to have been more consonant to principle, than the posterior deed of remin- 
ciation ; for, there was nothing in the tenant's person to renounce. He held, indeed, 
the possession : but, if he either had no tack, or if that tack was about to expire, be 
had no right to it ; and therefore, a declaration of his intention to give up the posses* 
sion when the term arrived, was as good as a warning by the Master, that it was to lie 
taken from him. — At the same time, the reason of all this is plain, from the construc- 
tion I have put upon the Statute. If it was a verbal lease, the Master could not re* 
move the tenant, for want of a warning at his own instance ; and if it was a written 
one, he neither could have warned or removed him at the ensuing ternci, without bit 
own consent. — ^To make sure work, therefore, he took a formal deed of renundatioOi 
40 days before the expiration of the tack. 

By the establishment of one term in the year, and one only^ for removing, Whitsmi* 
day was rendered the general market-time of farms. All the setters^ and all the tiAtrs^ 
were put together at one time : which served to maintain a just equality between the 
parties ; for, the true value of any thing is always best established when buyen and 
sellers are most numerous. 

Lord Kaims says, * That our authors have given us no information about the cause 

* of the preference of this term upon the occasion.'—* Whitsunday (says Lord St^) 
< is the competent term for taking lands, and providing fuel, which is ordinarily peat«, 

* to be cast and win about that time f .' — I cannot help being satisfied with this reason, 
The tenant entering at Whitsunday, gets immediate grass for his cattle, just when bis 
Winter provision is consumed : the fuel, at the same time, is exhausted in his old pos- 
session. The Summer enables him to lay in a new stock of both. 

Besides, corn-farms were formerly, and generally still ar^, let for so many yean and 
crops : The tenants remove only from the houses and grass at Whitsunday ; the com 
continues to be their property. At Martinmas, the new tenant's barns remain empty, 
and the old one generally gets the advantage of them for managing and storing Ibe 
crop which belongs to him.— -This civility and mutual accommodation had become 
common even in Craig*s time. — After describing the voluntary removing I have men- 
tioned, he adds, ' Scio tamen hoc tenentibus indulgeri plerisque locis^ postqaam itta 
' sive segetes a solo separaverint, ut eas in loca priora, ubi solitae erant antea serrari, 

* congerant; sed hoc potius ex gratia concedi puto, quam ex juris rigore.' 

' may pretend to have, any manner of way, to the 

* occupation of the town and lands of , 
' possessed by me in virtue of a tack from C. D. 
' dated t!ie day of , which ceases 

* and expires at the term of Whitsunday next, and 
\ that to and in favours of the said C. D. heritable 
' proprietor thereof, and his heirs ; with power to 
' him, by his tenants, servants, subtenants, and o- 
' thers in his name, peaceably to enter thereto at the 

* said feast and term of Whitsunday next ; and to 
' occupy, labour, set, use, and dispose thereupon, in 
\ all time coming therei^r. — JJkeas, I grant my« 
' self, wife, bairns, servants, family, subtenants, 
' goods and gear, lawfully and orderly removed 



' therefrom at the tud term of WhiCaundiy 
' but any warning or decreet of removinf : ii' 
^ binds and obliges me and my forenid% toffi^ndUl 
*' and remove myself^ and my above written, fistb 
' and frae my occupation of the said lands, Hgp^ 
' yeards, and pertinents therebl; at the wui tamt 
' and to warrant thir presents at all bmadh ud i- 
' gainst all deadly.' 

* Sivi domtnus denundaVerit, sivi coknoi i^ ^ 
graturum deckraverit, p. 86. cap. 4. 
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No other term of the year is attended with such plain advantages ; and therefore^ 
;lie wisdom of our ancestors, in fixing upon Whitsunday for the business of warning 
ud removing, must, according to my humble apprehension, stand unimpeached. 

• Having thus, with a diffidence only to be felt, offered a new analysis of this Statute, 
Hf rather attempted to restore its original meaning, I go on to examine our present 
Wacticff which, tho' not so wide a stretch as that which has been spoke to, is still a 
ievieUion of great importance. 

-From the tract of decisions posterior to the 1555, it is evident that all persons con* 

bmied to the term thereby prescribed ; so that the original purview of the Statute 

Mune to be forgot. — At last, about 50 years afterwards, the Landlord, in a lease, 

irliicb^ for some particular reason, had been made to expire in September, warned the 

lenant to remove 40 days before the preceding Whitsunday ; and, after that term, he 

aed the tacksman to remove at the expiration of the lease in September.-»The coun- 

el for the tenant pleaded, * That neithe^ the warning, nor the action, could be sustain- 

. edy being made before the term of the expiring tack ; before the expiring whereof^ he 

t^ttld not be warned^ far less could action of removing have been intented against 

hioQ, until the tack bad been ended.^^^* The Lords sustained the warning made before 

the ish of the tack, to the effect, that, after the ish, he might seek his removing, 

lind pursue the same/ — ^The ratio given by the Court is this: < If warning should not 

be made till the Whitsufiday following after the tack, the defender might bruick the 

lands a year longer than he had right,, for the old tack-duty, wbicb were unequitable* 

^tfrie, 8th July 1626. Foulis. 

>iThis is the decision upon which the opinion of Sir George M'Kenzie is rested, and 
y which our Practice has ever since been regulated. 

As the Law then stood, it appears to have been an erroneous decision.— -The tenant's 
efence was ngood one, founded both upon the Common and Statute Law of the king* 
olD. In place of attending to what the Act of Parliament bad ordained^ the Court 
tt the Common Law entirely aside, and fixed their attention upon what,. in their opi- 
ion, the Statute ought to have been. 

.If the Law of the land gave the tacksman another year's possession, Was it equity 
>.take it from him? What right in equity had wadsetters, and the other class of te* 
ants I have mentioned, to a year's possession at the old rates, after their titles were no 
m^c^ especially when these rates were oftdn small in proportion to the value of the 
kfids r and yet they could not then, and cannot now, .be deprived of this advantage. 
L€versers, Fiars, ^c. ISc. cannot prevent this advantage from being taken of themselves* 
lo what they will, the possession of the tenants of lifercnters, wadsetters, l^c. will, in 
lost cases, outlive the title of their Authors for a year ; whereas Landlords, knowing 
be effect of the Statute, could, at any time thereafter* shorten their term, i. e. let only 
PC: 19 years, where 20 were intended *, or make their account with what was to hap* 
in from the beginning of their bargain. Thus, for the sake of that equity which 
bey did not reach, the Judges broke the uniformity of the terms established by the 
xt 1555, and, sapping the well-constructed fabric of an Act of Parliament, gave rise 
» a number of difficulties, which have since perplexed this branch of business. 
Practitioners were not long of taking the hint thus given them : they altered their 
receptSy and charged the tenants to remove at Martinmas or Candlemas expressly, and 

* Though this is not the original reason of nine* probably the reason of its beiog oontinaed in prac* 
KA years being the common space in tacks, it was tice. 
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executed them 40 days before Whitsunday preceding P. The Common liiw was again 
opponed in vain, and the diligence sustained^ Inglis against ttnanU^ i6th December 
1628,. DttrtV. And this decision fixed the opinion of our Lawyers^ and has diiected 
our Practice in this circumstance ever since.-«-£ncouraged by these detenaitiatioo^ a 
party, some time after, tried a warning directly before Candlemas ; but this attempt 
was defeated. 15th June 163 1> Ramsay against Weir. 

Lord Kaims, in consequence of his argument, is obliged to declare^ That Sif Geoip 
M'Kenzie, Lord Stair, 8^c. have made a rash inference from those judgments ; and that 
the opinion common in all our Law-books upon this matter, has no support fram iboe 
decisions.—*' Two of them (says his Lordship f) are not to the purpose, and the list ii 

* a lame authority. 

' The objection made to the warning in the firstf was cbildisb^ when the vecy par* 

* pose of a warning is to notify to the tenant that he was to remove at Whitsuiiday|i 

* And the Court, in place of finding, did not even insinuate that it was their opinio^ 

* that warning must be before Whitsunday, when the removing is at Martinmas, or mf 

* other term/— But I have already shown, that the objection was not the ctmeeitrfd 
Lawyer ;^-At was the Common Law of Scotland, which had subsisted fi>r ages^ and 
stood declared to be so by Balfour and Craig» 

As to the decisions, I cannot conceive any thing of the kind to be more directly in 
point. Let the first suffice as an example {.—-The tack expired in September : tbe 
Master warned before the Whitsunday preceding^ and brought his action against tbe 
tenant, to remove at the expiration. The Lords sustained the warning, tho* anterior 
to the ish, and for this express reason. That * if the warning should not be made be- 

* fi^re the Whitsunday following, tbe tenant mfgbt brook a year longer iban be bad ry^' 
Now, this decision is dated 8th July : And, if the Lords had not been deiermiaalelj^ 
opinion^ that warnings ought to precede the term of Whitsunday, without regard to sU 
other conventional terms, they would never have sustained this absurd warning|;— 
they would have recommended to the pursuer to execute another warning, fx which 
there was abundance of time between tbe 8/6 of July and September^ when the tack ia 
question expired. But, according to the ratio of tbe decision, the warning abreah 
wade must have been sustained ; because no other could be executed till the Wbitsoo* 
day following, which would have deprived tbe Landlord of a yearns passesiitm rf K 
farm.^^ln this sense Lord Kaims formerly understood it ; finr, thus the decision sttmdi 
abridged in the Dictionary : < At whatever term the tack runs out, warning most he 
< made forty days before the preceding term of Whitsunday.*— Hence I ventoiv f» 
conclude, That the opinion of M'Kenzie, Stair, M'Dowal, and Erskine, hjiut^ and art 
erroneous, since it is founded upon these decisions.— The error lies in the dedaov 
themselves. 

The learned Elucidator discerns great inconveniency in this part of our Practice^— 

* A warning (says he) seven or eight months before the term, is no indication of frint 
' the Landlord's mind will be when the term approaches; and, hoping a change rf 

* mind, the tenant forbears to seek for another farm. Much experience has taught % 

* Sometinies the precepts wamed the tenants to § Done, p« 211. 
remoTe at Whitsunday, at leaa at the md tenn of 

expiration. || The warning had been made to remove il th 

Whitsunday, though the tack did not expire ttlTftp 
t Page 287« tember :— The effect was proposed to be suipaA' 

tiB tiiat time; ' 
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t 40 days is a proper space ; and there is no prospect, tbat^ in so short a time, the 
ndlord will change his mind.' 

t this notion I cannot help refusing assent ; and I refuse it with a degree of confix 
?, because it will be found diametrically opposite to the wisdom of our Legislature, 
am certain it does not quadrate with the experience I have had from practice 
bserration. All the Acts of Parliament I have spoken to point at the warning 
'^ar ; and the last one, 1555* recommends it * ony time within the year, 40 days 
»ve the term.'— If we admit the observation to be true, What is to be said of the 
^79, which preserves a simple warning for three years? orof the Acl 1669, which 
a to cut off a mere summons of removing in less than ten years P-'^Y^xXwoittit 
bave been wonderfully mistaken in its ideas of this matter ; and time, in pibce of 
^, must have magnified the error. 

iMe who have seen tenants suddenly warned from dwellin^^s, to which long posses*- 
cid riveted their affection— *who have heard their simple feelings burst out in ex- 
>n8 of nature, will never believe that they f rget or become indifferent to a charge 
tikind-— 

* £n quels consevimus agros I' Virg. 

fc<n the Master is resolved, the sooner he gives notice to his tenants, so much the 
» They have then time to look around, and are not driven to accept of any 
ions, or of any farms, from the shortness of the time.--»What ^ould be the con«- 

of husbandmen in this country, if their Masters were to give them no other 
:ig, but the old 40 days of Law ? — ^No man, as matters are now managed, warns 
:mants, before he has agreed with others to succeed them. If he continues silent 
e. exact. 40 days, what chance have the outgoing tenants to get other farms^ when 
38 every inch of land all around them is already agreed for r-«By this very cir- 
9Dce, numbers of industrious families have been reduced to misery.. The late 
n of extensive farms, grass^rounds, &c. &c. often leaves nothing in the market. 
Bnt by lease, indeed, is not in so much danger. He knows the term, and gene- 
provides for it ; but it is a hardship to which all others are exposed^ and from 

I hope Humanity will protect them, since the Law does not. 
C have had the misfortune to diflSer from the learned Elucidator, upon every cir^ 
amce of the subject beft»:e us, let it not be imputed to a vain aflfectation of in- 
tg singular opinions. No more has been attempted, than to defend the antient 
^I have had the great advantage of being guided by his judgment and know-- 

through many intricate parts of my present laborious undertaking ; and I am 
m happy to glean materials under the flambeau of his genius. 

"VINO, then, given my reasons at large for presuming to teach any thing different 
30 great a man, I return to my historical account of this subject,, which stopt at 
lourt of Session authorising warnings made against tenants, whose tacks expired 
.rtinmas, or other terms, to remove at the expiration of these terms, in place of 
/hitsunday following, which I have shown to be the genuine purport of the Act. 
the time of the decisions we have mentioned, and during the greatest part of the 
century, a remainder of the old law subsisted.— -No process for removing could 
itained until the term arrived^ and the tenant actually refused to remove. The 
555 does not appoint a Court of Removing to be held till after Trinity-SAinday„ 
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at Whitsunday yearly.— So long as the Sheriffs, and other inferior judges, did their 
duty at this Court, no inconvenience could be felt, but what was unavoidable in the 
business. This, however, appears in many places to have been neglected ; which 
forced proprietors to bring their actions before the Court of Session, and then a veiy 
great evil no doubt disclosed itself— -The summons was to be raised, and every thing 
to be done, after tbe term : — ^the incoming tenant was disappointed— a greater evil, m 
Lord Kaims's opinion, than any that was remedied by the Act 1555. 

Had the mischief been either great or general^ it would have been sooner remedied; 
but we hear little of it till Nov. 1671 ^, when a process happened to be raised befiie 
the term, against the possessor (not of a farm, but) of a soap-work. The defender 
stated the objection upon the Act 1555. The answer was, * That the Act related net 

* to pradia urbana f which the Lords sustained, — This is the decision upon wfaidi 
Lord Stair grounds his opinion, that actions of removing may be raised before Ibe term 
It is repeated by Mr. Erskine ; and, though plainly not to the purpose, as reported hj 
Lord Stair himself, it is the foundation of our present practice of raising actions of n^ 
moving against tenants, long before the expiration of their leases, and obtaining d^ 
creets ready for execution at the term, which, as a method of much expediency, is nor 
finally established. — No other instance occurred till about ten years afterwards, when 
a Decreet of Removing in a rural tenement, pronounced before the term, was sustain* 
ed. June i6th, Lady Cbatto contra /^n^inlx.— ->Fountainhall says, that some of tbe 
Judges hesitated upon this decision. * Tenants (they observed) were fkvourabk in 
^ Law (as appears by many of our Acts of Parliament) and were not to be so strictlj 
' used ; and that the anticipation was contrary to the analogy of the Law.' 

Lord Kaims informs us, that the Commissioners appointed by Oliver Cromwel,«ae 
the first who thought of a remedy to this evil.*—* They allowed Summons of RelDO^ 
^ ing, before the Supreme Judges, to be raised at any time after the warning, to be 
' executed on 21 days, providing the day of compearance be six days after the tenn.' 

This was an alteration made with great deference to the Common and Statute la 
of the country ; for, no man could be brought, by the Statute 1555, sooner into CoiA 
than six days after tbe term. — Struck by this circumstance. Lord Elaims obKneb 

* That it was but half a remedy, or rather no remedy at all.'*— If I am not much mil* 
taken, it was an evil of a different nature, which the Commissoners meant to rexnedj. 
-Oliver's people were not apt to give orders without meamng^ or to act witboot efxL 
Sheriffs had become negligent, and parties chose to bring their Actions of Remofiqf 
before the Supreme Court : but Precepts of Warning, and Executions, were to be 
transmitted to Edinburgh ; and the Summons was to be raised and executed ia the 
country ; and returned, all after tbe term^"^ circumstance which must have ooosmM 
time, in proportion to the distance of the place, and difficulty -of communicatioa. A 
more was intended by this order, than to put it in the power of parties to hafeei«f 
thing as ready before the Superior Court at Edinburgh, upon tbe day of compemmte^^ 
they could have had before the Sheriff in the country •«— In this view, the order Jitf* 
sible and useful : in any other, it is not jo.— -When the Court of Session was lertfliA 
the inconvenience returned with double force« The Court did not sit till Juoe. ^ jL^ 
what Lord Stair proposes :— * Albeit Removings be in the roll of causes that are 1^ ft 

* marily discussed, yet, the term falling in tbe ^acanee^ this great inconvenience "^ JL^ 
^ lows, that the warning cannot be made effectual at tbe term; and therefore^ wiiiVJ^ » 

§-. 
• RiddelL ' " ^ 



Y be made in the beginning of January, that the temoving may be dUtiltsed be* 
B the end of February ♦.• 

digion, as you have heard, occasioned the first statutory notice of the matter of re- 
ng in the reign of James II. ; ao now, in the 1644, the reign of the Presbyterians^ 
lame principle gave rise to another regulation. — ^The keeping of the Sabbath, as 
^med in a strict Judicial acceptation, was the characteristic of the Presbyterians 
at time. The Act 1555 appointed warnings to be read in the church during the 
of Divine Service, which it seems was often literally performed. This gave of« 

to the Saints of the 1644 ; and therefore, an Act of their Parliament passed f , 
trging warnings, and other executions of the law, to be read, till the Minister had 
aded the sermon, and said the blessing ; and, ever since, they have been read at 
mrch-door, as nobody would stay in the church to hear them. Mr Erskine, there* 
erroneously tells us, that this alteration of the Forms came in by immemorial custom. 
^ term of WbitstmdM being one of the moveable feasts of the church, varied 
jrear in the circle of'^the Ecclesiastical Calendar.— This circumstance, in the civil 
r of removing, was attended with many inconveniences : It occasioned mistakes 

calculation of the forty days, and, consequently, a number of unnecessary dis- 
-—By encroaching too far upon the Summer, it gave improper advantages tb the 
ing, or, as we say, the outgoing tenanti.'-^Thest inconveniencies were removed 
z 39. of the 2d Sess. ist Pari, of William and Mary. 

mir Sovereign Lord and Lady, and the estates of Parliament^ considering the in- 
reniency arising from the uncertainty of the term of Whitsunday, whereby the 
srance of the two ordinary terms of Whitsunday and Martinmas is so unequal^ 

Whitsunday oft-times reaching far in Summer, by the removing from lands at 

time, these who remove do eat up and destroy the meadows and hained ground : 
aremeid whereof, their Majesties, with consent of the said Estate? of Parliament, 
Latute and ordain. That the Summer and Winter Terms shall, in all time coming, 
lie Fifteenth day of May, and Martinmas ; and that the legal term of removing, 
1 in burgh and land-ward, shall be the said Fifteenth day of May, upon warning 
:jr days preceding the same.' 
:n concludes our Statute Laws regarding the Removal of Tenants. 

C come now to consider the Practical Order^ tod the Writings necessary in the 
ms. 



u first Step is, to prepare a precept of waming^i-^t is called 3, precept ; because, 
directed to an inferior oflScer, diat officer does not represent the person of the 
^tor, but acts by his command. Precepts are issued only by those who have the 
In their persons. 

s right to remove the tenant is in the heretor, by his infeftments ; and no title is 
loed in the tenant, to remain. The precept is an act of exercise of that jurisdic- 
i^herent in the heretor; and therefore, the style imitates the letters of the Kit^g 
^ ^fitdlgesj^^Yot the proprietors of lands were Princes in their own territories ; and 
cnember imitated the manner and style of his Superior, from the lowest rank of 
^udal scale, to the Sovereign himself, 

St Martin has not thought this writ of consequence enough to be admitted into 
«..IL SX 
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his system of Forms, I shall take it from Spottiswood, p. 65.««-»tbe style being eyeiy* 
where the same ♦. 

^ A. heritable proprietor of the lands and others after described. To 
• executor hereof/ 

The precepts of warning were always directed, and are yet directed^ to the knmt 
officer of the barony or other jurisdiction : and it might have been directed to any per* 
sons; ' Quidlibet enim (says Craig) ad id munus sufficit/ 

• It is my will, and I require you.' 

Here is the great style. — ^The King can only say, ' Our will is^ and We command 
<.you.* — It is these words that give the title to the writ. A procurator, yoantj 
remember, is a representative of his constituent : — he is made and cansiituUd :'-^^at wOt 
in his name ; it supposes ability for that purpose : and, though the Act of resignatida 
of lands be ministerial, yet it would have been an insult, had the Tassal appointed t 
mean person to perform an act of reverence to his Superior. In giving sasinc^ the pis« 
prietor rises in importance, and appears as a Superior himself. He gives, therefiu^ i 
precept^ and commands his Bailie to execute the business. 

* Ye pass, forty days preceding the term of Whitsunday/ 

One of the first questions moved upon the Statute 1555, regarded the forty daji^t.^. 
whether they were free or not ; and it was found that the warning is not lawful, ooleB 
there be forty free days betwixt the term of warning and the term of Whitsunday, ei- 
eluding not only the day of warning, but also the term of Whitsunday itself. 19th 
May 1565, Lord Bortbwick f . In February 1715, the Lords dispensed with this Yuk, 
and decerned in a Removing, altho* the 40 days were not free-~a decision which h is 
presumed will not be repeated :|l. 
, In cases where more than one term of entry is mentioned in the lease^ such as Cas- 
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• Precept qf Warning, 

* A. Heritable proprietor of the lands and others 

tinder written, to executors hereof, 

conjunctly and severally, greeting. — h is my wiM, 
and J desire you, that incontinent this my precept 
seen, ye pass, forty days preceding the term of 
Whitsunday next to come, aad lawfully warn, con-> 
form to the Act of Parliament made concerning 
warning of tenants to remove from lands, the per* 
sons after named, pretended tenants, and others 
under written, viz. (Here insert the names of the 
tenants^ and of the lands, as in tiie tacks, or in the 
heretors rights) to flitt and remove themselves, 
their wives, bairns, families, servants, subtenants, 
cottars, goods and gear, forth and from the snkl 
lands and otliers above written, with the perti- 
nents; and to desist and cease from them, and 
leave the same void and redd at the said term of 
Whitsunday next to come ; each of the said persons 
for their own parts, so far as they occupy thereof; 
to the effect that I, my tenants, servants, and Oi» 
thert in my name, may enter thereto, peaceably 
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bruik, joioe^ occupy, Mbomv and maximt, ae^ mt,' 
and dispose thereupon as my heritage^ «t my pk^ 
sure, in time coming, conform to my infettmeBfL, 
and sasine thereof; and that ye use the whole i^ 
raanent order of warning against the fore-nHMi 
persons, for removing from , and odas 

above specified, prescribed by the Acts of Rvfe 
ment made thereanent: Certifying then^ iftl^f 
do in the contrary, and continue to occopy^ l>Nff 
and possess the lands and otiiers foresaid^ sftirvi 
said term of Whitsunday nest to oeme^ tkj M 
be holden and reputed violent poiacsiors tknaKfli 
compelled to make payment of the vloiait fnfti 
of the same, with all rigour. — According to j*i^ 
as ye shall answer to me thereupon. The imK. 
to do, I commit to yon conjunmy and Mitiiy 
my officers in that part, fuH power by this oj^f^ 
cept (written by — — ) and anbacribtd iif M^'' 



f Balfour, p. 45?.. 

t Duckea ofBrnedeugk agabst Bamdnn^ 
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las for the grass, and Whitsunday for the houses, the precept must be executed 40 
; before the Whitsunday preceding the first term so specified. Feb, 14. 1765. 
/augbton contra Wilsotu 

enants happening to be out of the kingdom, an objection was made, that 40 days 
ling were not in that case sufficient— -an erroneous idea, arising from the analogy 
summons. A warning is now nothing more than a notice or intimation requisite 
Lfrnd a summons. A private person has no power to give notice at the market- 
, pier and shore ; and the Act 1555 gives him no such authority : But the sum- 

of removing consequent upon the warning, must be upon the long inducia. The 
Lug was, notwithstanding, sustained with some difficulty, needless doubts having 
entertained by some of the Judges about it *. It may be upon 60 days, in place 
, for that -can do no hurt.-— Warnings have been objected to, and sustained with- 
proclamation at the market-cross; pier and shore. i8ih January 1612. Archbishop 

.Andrew^ s against Lord Roxburgh. 
> make sure work, however ; upon such occasions, practitioners applied the ordi- 
vemedy, of Letters in supplement of the . warm/^f.— These letters you will find in 

rtin. After reciting that the heritor had subscribed a warning, they proceed 
* And in respect A. B. and C. D. two of the tenants, are presently furth of the 

om, and so cannot be warned in virtue of the said precept : Therefore com- 

«nd, that ye pass, 60 days before the term of Whitsunday next, to market-cross, pier 
I. shore, and, in supplement of the said precept, lawfully warn and charge you, iSc^ 
rc:ording to. these forms, it is impossible to remove a tenant for that year, unless 
^warning and removing are executed, and the action proceeded in, several months 
-« the term of removing. 

I^onform to the Act of Parliament made concerning warning of tenants to remove 
lands.^ 



lis clause became necessary after the Act 15559 the heritor having no titfe to warn 
y other manner, 
^etended tenants and possessors,' 

le word pretended^ is alwise used by Formalists, in writs calculated to quarrel or 
ide the rights of others. In some of them, it is proper, because their titles are 
n^d as void from the beginning.— In the precept of warning, it is improper; be- 
' t.here could be no use for the writ, unless the parties warned were truly in pos- 
■n, or tenants at the time. It should be, ' Present tenants and possessors/ 
^^ flit and remove themselves, their wives, bairns, servants, families, subtenants, 
ka.i's, goods and gear.* 

^bis enumeration, the caHlef ISc. are omitted, unless we suppose them compre- 
^fi under * goods and gear.' 

^e words bairns and gear, though now almost forgotten among the English, are 
ci^ Saxon words, and used by the best Old Writers, . as peculiar to rural aflbirs. 
^ iMilton— 

I shall appear ^me harmless villager. 
Whom thrift keeps up about his country gear^* 

8X3 

* Lend Stair, lOth Fdi. I66& M'BnmBgmut CrtHton. 
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SuBTiNANTS.— The Tenant is warned to remove the subtenants, because tbdr rig^t 
depends upon bis ; and, as Craig says, they ought to know that it is their duty to re» 
move along with him, tho' they should not be mentioned in the warning.— But the 
reverse will not hold. The warning of the subtenant will not remove the principal, 
even tho' the former should be in the natural possession.— The reason is given by tht 
same Author : ' It would be unjust that those who had no right or possession froin the 
' pursuer, should be obliged to remove at his instance, if the persons from whom digr 
< derived right, and whose proper tenants they are, had not been warned, and an op* 

* portunity given them of defending their own possession.— For this reason (cootimes 

* he) most people are careful, not only to warn the natural possessors^ but also all 

* others from whom any of them derived right to the possession.— The Lords vary ia 
^ their decisions upon the necessity of this ; but, in my opinion, it is clear, that ni 
^ subtenants can be removed^ without warning the principals, from whom p^^««!inffli 

* has been derived/ 

Cottars are still more dependent upon the Principal Tenants, and considered ai i 
part of tb fir families. I formerly explained to you the word Cottar ^^ and gave yoon 
account of that class of people. 

* From the said lands, with the pertinents ; and to desist and cease therefrom. —To 
leave and depart from the same, would be better words ; yet the former, being the 
words of the Act 1555, must be retained.— By pertinents, our Judges seem to have 00^^ 
derstood byres, barns, stables, And out-houses. When tenants remove at Martinmas or 
Candlemas, their out*houses, as already mentioned, are often allowed to remain in thdr 
possession, for the preservation of their corn and cattle, till the entry of the new posseflOCi 

' Leave the same void and rrcU/— -These words carried an important significatBoa 
Parties disputing the property, often bribed the outgoing tenants to admit them quiet- 
ly into possession. * This ( says Craig) is not to be born : the tenant cannot be soft 

* fered, thus, by fraud or collusion, to invert the possession of his Master/ Ao i^* 
tempt of the kind was tried so late as the 1713: but the Lords founds * That the do- 
' creet was not fulfilled by the tenant's removal, when, by collusion with him, anocbcr 
' steps, into the possession ; but he must deliver, or leave it void and redd, axst Joly 

* 1 713, Bu^e contra Sinclair.* 

* That J, my servants, ISc. may peaceably bruik, Joyce, and dispose thereupon.'-* 
Bruik is a Saxon word for usinjr^ bearing, or enjoying, ^ofce is from the French wad 
jouir^ to enjoy. Both are now almost obsolete even witn us. 

* Conform to my infeftment and sasine.'— This is improperly expressed: it shooli 
be conform to my charter and sasine^ or conform to my infeftments, which indode 
both, for the sasine is only part of the infeftment. A purchaser must therefore be » 
feft, before he can remove tenants ; for they are not bound to take notice of any per- 
sonal rights : and the sasine, at least, must be produced as the title in the actioB ¥ 
removing. Tho' it is held, that, in a question with tenants who have no real rigkt ID 
oppose, a sasine is sufficient, yet the charter, to avoid objection, should always aoco^ 
pany it.-— Mr Erskine seems to be of opinion, that a hare disposition ought to be iiiV 
as a good title in removing tenants who have no better right to produce.^— ^ A dopM 
^ sition (says he f , p. 274.) would not entitle the heretor to remove the tenant! I7 

* Frequent reference is made to Lectures intended Barons and other Ltnd*holders pnsw^iflrmt tmitmi r 

to be delivered. jurisdiction, might have removed tenants igr ll»^ 

f Lord Bankton and Mr Enkmefaaigined, thai «« ^ their oWa CoMt; becwiac Ae Acl 15«S> 



of bis own Court; bat, by Common Law. he $eemi to be entitled to bring it 
the Sberifl^ in consequence of bis property, especially as the disposition car« 
right to the matk and duties^ or, in other words, to the rent.' 
ion Law is a word very common in our books, but it is often difficult to know 
t writer means by iti-— Anterior to the Statute I555« there was no such rule 
edged, or practice known. That Act supposes a compleat right in the person 
eretor, who takes the benefit of it ; and it obliges him to use real execution, 
[ig a copy upon the lands for all third parties having or pretending any real 
STow, how could this be done by the holder of a bare disposition ? How could 
\y acts, gua pra^a tangunt^ as the Lawyers express it, without a right in the 
smselves ? A second disposition, with a prior infeftment, might cut him out 
aim to the property forever. A personal disposition carries mails and duties, 
>nsequence of any right established in the person of the disponee, but as an 
of the right remaining in the granter^ who may assign his rents as he pleases, 
disponing his lands.— •[ have remarked upon the style of the precept, that it 
t of jurisdiction ; and the holders of personal rights, it is admitted, have no 
he exercise of any thing of that nature. Hence it is, that an heretor must be 
the time he uses his warning, otherways it is null, as issued a ton babente pates- 
The only exceptions to this rule, are where the heretor derives right by terce^^ 
)wer ; and by courtesy^ if be be the husband of an heiress. The ceason is 
luch proprietors rest upon the sasine of the heiress or the husband, and need 
d investiture to compleat their right.«— The next is the case of an apparent 
Ig the warning upon apparency, and complearing his infeftment before the 
g. Apparency is, in law, held to be a title of possesion in many cases ; and, 
others, it is held sufficient to support a warning, if infeftment follows ; be- 
5 posterior titles have a retrospect to those of the ancestors, join with them, 
1 a legal continuity : they make the heir, in the law phrase, una et eadem per- 
\ de/unctc^^Thit point was determined in the time of Craig. < Our manners 
hat Author) diflfer much from those of our ancestors. They positively requir- 
at, both at the date of the warning and removing^ the warner should be the 
kminusJ' 

e the tenants derive their right from the user of the warning ; it is consonant 
aw and common sense, that they should not be allowed to inquire into, or to 
hat right. Their own possession depends upon it ; and, therefore, they must 
1 order of their Master.-—* Non enim ferendus est colonus (says Craig) qui 
0, a quo causam possessionis habet, de jure ejusdem possessionis velit conten- 
sed ut ab eo possessionem acceperat, et ei restituere cogendus est.' 
nents upon precepts of dare constat^ are common titles in removings, though 
Sciency is much doubted by Stair, and the doubt repeated by Mr Erskine. 
on asugned is. That unless the immediate ancestor of the person infeft had 
possession, his title imports nothing more than the assertion of a superior. 

XNxU of Settion^ and Sheriffs, Magiftratas, ' and to take letters iWsin them.'-->A TatsaJ, there- 

^iM^cf Ordinar having jurudkUoth fore, of a BaroOi might, under this lalvo^ apply to 

f purpose of the Act, was to take the exe- him ; but^ if the Baron was the warner, it is plain, 

his business out of the hands of the Mas« from the words and purview ai the Act, that he 

place it in that of other Judges. The warn- could not apply to Hnueff: Had the Statute aDowed 

ed ' to come to these Jud^ blowing hia this^ it woukl have eftcttd nothing* 
if wambg oi^erly exfcatai and indocaecl 
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^ And that ye use the whole remanent order, &c. &c/ 
This general direction relative to the Statute 1555, is preferable to the other fom 
of making it special, and repeating the direction of the Act.^The shorter the writ ii, 
the less handle it aftbrds of committing error. — ^The heretor ordains every thing to be 
done according to law, and gives ground for a presumption that it was accoiding^j 
done, when the contrary doss not appear from the execution. 

* Certifying them that they are to be held as violent possessors.'<i*-This does not appeir 
to be precisely authorised by the Act. The certification of the Act is^ That they shaH 
be decerned to remove by order of the Judges Ordinary, * And letters direct jni. 

* pliciter upon them in the said matter,' i. e. That letters of ejection should immedii 
ately be issued against them. — This is also the certification even of the summons. 

* According to Justice, &c.' — This conclusion is copied from the King*s letten: it 
is the language of authority, which all landliolders in this country conceived then, 
selves 'to be possessed of. 

The precept being then a kind of judicial writ^ does not foil under the Stamp Act. 
It must, however, be subscribed before witnesses, with all the formalities of prinfie 
deeds. 

In executing this warrant, the officer may either begin with the ceremony at die 
church, or he may serve it upon the tenant. He ought to read the precept, aod then 
deliver him a kind of schedule, with us termed a short copy. 

* I — »— — -— — — Officer in that part specially constitute, by the Precept of Warn- 

* ing after mentioned, directed to me by A. heritable proprietor of the lands of 

* conform to the said Principal Precept signed by him of date the 27th March 1764 
^ years, do hereby, and by virtue hereof, warn you to flit and remove yourself, witr, 

* bairns, family, servants, subtenants, cottars, goods and gear, furth and from fbere tb: 

* i/iftds are inserted as in the precept) and to leave the same void and redd at the term 

* of Whitsunday next to come ; to the effect that the said A. as heretor thereof hit 

< tenants, servants, and others in his name, may enter peaceably thereto at tbc siid 

< term ; with certification in manner mentioned in the said principal precept of wan:- 
-* ing. This I give you upon the 28th day of March 1782 years, before these vit- 

* nesses/ 

After having left another upon the lands, and gone through the solemnities piescrib- 
ed at the church, he returns an execution, which we will next consideiv— 

« Upon the day of 1 764, 1 — — i--*- " Officer io 

' that part specially constitute, by virtue of the within-written Precept of Wamii^ 

< passed to the dwelling-house of the within-designed F. present tenant and posseaor 

* of the lands of and also to the ground of the said lands, aod lawfully warned^ 

* conform to the Act of Parliament made anent warning of tenants to remove fioB 
' lands in all points, the said F. to flit and remove himself, his wife, bainu^ £uni^ff 

* sei-yants, subtenants, cottars, corns, cattle, goods and gear, fiirth aod from the srii 

< lands, with the pertinents and houses, and yards and others thereto belonging; vA 
^ to leave the same void and redd at the term of Whitsunday next to come, to tk 

* effect the within-designed A. and his tenants, and others in their names, may eaMV 
' thereto, and peaceably possess, bruik, occupy, and labour the same at their plesimr 

< — And also, upon the day of and year foresaids being Siuui^ 
4 I passed to the parish-kirk of within which parish the said Isods fti 



4 and at the most patent door thereof, at the dismissing .of the congregatioo 600^ 
t forenoon's sermon, after crying of three several ^yesies, I read and made pQUici0t>- 
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xnation of the within precept^ in audience of the parishioners conveened thereat far 

the time, and made certification as is within expressed. This I did conform to the 

*taid principal precept in all points, whereof I delivered a just copy, signed by me, to 

tbe said F. personally apprehended ; and I afExed and left the like copy upon the 

• grounds of the said laods« upon the day of that none pretend ig* 

• novance of the same ; all which copies did bear and contain the respective dates here* 
. ofy and the witnesses names and designations present at the haill premises, viz. at the 
< dwelling-house, and upon the ground of the said lands M. and T. and at the church* 
' door L and G. ; and, for the more verification of this my execution, the same is 8ub« 
'- scribed by me and the said witnesses/ 

• • / delivered ajusi ro/>y.*— -The short copy is called a just one, because it recites the 
precept^ and is regulated by it. — There is a material difference between just or short 
D<»pi^, and full ones. In treating of the execution of summonses, you will be com- 
pletely informed upon this article. Suffice it to mention at present, that very long af* 
tm tbe Act IS55> the service of all writs was made by delivering schedules containing- 
the principal circumstances of the matter. — ^This method has been retained in some 
eas^s, and altered in others, by Acts of Sederunt. — Precepts of Warning are among the 
ninner. 

. • I affixed and left tbe like copy upon tbe lands. ^ — ^The method of affixing this copy is, 
by putting it into the cleft of a stick, and this stick upright into the ground. 
- The same piece of form, as we shall afterwards more particularly learn, is used in 
real -ekecution ; and the purpose is to give notice to all subtenants, or other persons 
interested in the property. It is therefore required to be done separately from the no-^ 
itficKtion to the tenant himself; and without it, the warning is null.— So the Court 
have more than once found. 

: If the tenant does not remove, the next thing to be done is to expedite, or (as we 
say) raise a summons of removing, either before the Lords, or the Judge Ordinary \ 
IThe .proprietor first states bis titles to the lands ; then the precept of warning, and 
executions. The lybel next charges, that the term of Whitsunday is past, and that the 
tenant notwithstanding refuses to remove. The tenants are warned upon six days to 
bear themselves decerned to flit, S^c. St. Martin adds, ' That this summons requires 
* no second diet, because all is instructed by writ J* He had a better reason to give, viz. 
That it proceeds upon the Act of Parliament 1555, which appoints only one citation 
upon six days, 

«■ "At the time this eminent Conveyarwer collected his Forms, the mode of suing the 
action of removing before the term, was little known or noticed, otherwise we should 
AfVe here found a note upon that subject. Accordingly you have heard, that the 
Iflhit rests upon no more than two decisions, at ten years distance from each other.. 

Supposing the decree of removing to be obtained, the term arrived, and the tenant 
4mtinuing, or, as the English say, bolding over, he is no doubt to be ejected by the hand 
if the law* — Let us then consider the practical mode of carrying this into execution. 
.«{7be Sherifi^ immediately after decreet, issued his precept of Ejection, which was 
ifcecuted in 24 hours, if the tenant did not move. — That time (de praxi) was given as 
ifmaaonabls space for the removal, and no more. You will here call to remembrance,. 
jhat no execution upon any decree, even for payment of debtj ever required a previous 
iiarge, when the person of the debitor was not to be affixted ; and that poindings foV 

• St Martin, p 20 k 
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lowed both by law and practice in that manner^ before the Act 1669, ap^intiog prs 
vious charges to be given. 

The ejectment of possessors decreed to remove^ needed fio previous charge. It iinme* 
dtatelj followed the decree ; nor was a charge consonant to the nature of the thingi 
which required the utmost dispatch.-— After the 1669, however^ Charges upon DecRo 
of Removing, were, it seems, introduced from a false anahgj^ The point came to be 
tried in a few years after, when the Lords^ with great propriety^ found that the Act 
1669 extended only to poindingSf and sustained the ejectment without a previous 
charge *. Notwithstanding this pointed and sensible decision^ charges upon decrees of 
removing, even of Inferior Judges^ crept in from the ignorance and timidity of pncd- 
tioncrs, and added greatly to the embarrassment of the business. Craig and Stair tab 
no notice of this circumstance, because the first never supposed any such thio^ aad 
the error was not conspicuous at the time of Lord Stair's publication, though he repoiti 
the judgment I have mentioned. The Act 1669 excepts * all decreets recovered atdie 

* instance of heritors against their tenants, in their own Courts ; and therefiire (991 

* Sir George M'Kenzie) it has been doubted whether tenants may be removed aad 

* ejected without a previous charge f • And though (continues he) upon decreets b^ 

* fore the Lords, previous charges are necessary ; yet, upon decrees of removing bc&Nt 

* Inferior Courts, it is the custom to eject immediately : and though this ma^ seen 

* hard, yet it is necessary, because the intrant tenant must remove immediately, and 
^ so must have a place to which he may remove ; et sibi impuiet the tenant, who^ bi- 
' ing warned, did not provide himself timeoualy :):•*•— Here indeed it may be said JO^ 
quando bonus darmUat Homerus. If such a necessity existied for the immed^te lemofiog 
of tenants decreed to quit their possessions by Inferior Judges, did not the same oeoa- 
sity operate against those decreed by the Lords ?— or, had Inferior Judges a compkat 
remedy in their power, which the Supreme Court had not ?^-In the only case irim 
the question had occurred, the Lords found that the Act 1669 related to poindingi 
only. No charge was necessary before that time in any case ; and, therefbn^ 00 
charge could be necessary upon their own decreets, since the date of the Act- 
After all, Iiord Bankton thus doubtfully expresses his opinion : * Though, in stiict 
^ law, Letters of Ejection may be executed without a previous warning, yet the safest 
^ course is to use it, as is ordinarily practised, on six days charge*' 

The true reason of this difference between the practice of the Superior and Infierior 
Courts, is to be found in the nature of the diligence issued by the Court of SessMM^ 
which always consisted oi Letters of Horning. This circumstance not only ggve rise to 
the previous charge, but it inverted the very nature of decrees of removing, when pn^ 
nounced by the Loids of Session ; and, in place of an expeditious diligencct it reodm 
them, in point of procedure, one of the heaviest and most opecoae executions knowa 
in the law,— 

uf. The tenants are to be charged, in virtue of letters of lioming^ to remove io tf 
days : 2</, They are to be denounced rebels, and the homing registered : aod^ 5A1 
Both decree and homing must be produced, with a bill praying for letters of gectMM^ 
directed to the Sheriff; and, upon these letters, the Sherifli were charged to ttasm. 
the tenants in six days more.--^t Martin || gives us the style of a homing upoo a de- 

« SOlh June \6l5. Lady StainUU against Burd. % Oiia. on the Act IO69. 

t Becaaae the removings were always obtained be- || P» 460. 
fore other Judges, and not in the Baron CoortSi 
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obtained before the Sheriff. This horning charges the tenants to remove in six 
lays ; and, to explain that circumstance, he adds a note in these words : ^ Since it is 
.•aid formerly^ that in all hornings before Inferior Judges, decreets are to be on 15 
'^uy$9 why not this?— -2%^ answer is clear ^ Tlie removings are privileged, being pe- 
. KiDptory.-^ome (continues St Martin) raise captions after the tenants are charged, 
.^aounced, and registrated at the horn ; and others do not give themselves the. 

trouble, but raise letters of ejection directed to the Sheriff/ 

The Writers to the Signet have, in this business, acted upon the false analogy al* 
Mdy mentioned : and St Martin's answer^ here given, is by no means a clear or a 
^ifld4me* The errpr is not difficult to discover ; it is only directing the view to a lead- 

a feature in the Practice of the Law of Scotland.— -Our ancestors knew of no com- 
itor against the persons of the subjects, but by involving them in rebellion : Hence, 
l^ftt^rs of Horning and Denunciation will be found to be the. constant executorial of 
^ dficrees, whether they be issued for payment of sums^ or ad facta prestanda. Now^ 
W|aat8 were not the only people to be removed by the hand of the Law. — ^Powerful 
leretors possessed of lands which had been controverted, — wadsetters of lands fairly 
idcemed, and many others of the higher classes, were to be forced to give up their 
[ioiBCiiinm In these cases, the hereditary Sheriffs were often unwilling to act, some- 
UDCS unable ; far less could any thing be done by Sheriffs in that part. The Supreme 
igmex then became necessary ; and, on purpose to have that aid. Letters of Horning 
i|eire applied for, in order that the obstinate possessor might be denounced Rebel. 
-rl^tters of Ejection were next issued against them in that character ; and if they, 
^r ally ventured to deforce the Officers of the Law, they became guilty, at once^ 
^ both civil and actual rebellion. The matter was laid before the Privy Council, 
(ilo issued the barbarous commission of a weak Government — the Letters of Fire 
pc^ Sword /—-The Horning being once established as the executorial of the Court ia 
iJ^MOEiovings, continued to be applied for against simple tenants. — ^In St Martio'8 
me, the practice had been common : ' Some people (says he) did not give them- 
.Sf^ves the trouble of ejecting the tenants, but followed the ordinary course of 
joaptionst U^^/-*-*This, to us, appears strange ; but the surprise ceases, when we recei- 
pt ]tbe effect of Civil Rebellion. In most cases, it must have proved an effectual 
^inpulsitor ; but it evidently led the* Writers to the Signet into error. It was neces- 
iry that a denunciation of rebellion should be preceded by a charge ; and this neces- 
^ jiveted the superfluous practice of giving a charge upon decreets of removing. As 
^ charge was a work of supererogation, the six days might be sufficient ; but this 
IM)4 be no reason for giving bornings upon six days. And the reason mentioned by 
lit liftiirtiQt that removings were privileged, is a bad one. The summons only was 
Hp^eged ; but a man ought not to have been denounced Rebel upon fewer than the 
Med inductee of fifteen *.--*There was no law for making him a rebel, for refusing to 
ifppye nine days sooner than in any other case. It was no less an absurdity to make 
i homing and denunciation the necessary warrant of Letters of Ejection in commoo 
Aff», where no capital resistance was expected. If a Sheriff issued Letters of Ejection 
ipoB bis own decreet simpliciter, was it not evident that the Court of Session could do 
lie same, either in aid ot that Sheriff^s decree, or their own ? and yet these unnecessa- 
r forms have been servilely kept up from St Martin's time, and are to be found in all 
^i Chamber Style-3ooks at this moment. 
Vot.iL SY 

* Fifteen dajs were the oommoii inducks^ 
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Writers have seldom any objection to accumulate Letters upon Letters, and Charge 
upon Charge ; but, in place of correcting, Lawyers have sanctified this clumsy proce- 
dure. — ^In our latest system, we are told, • That if a tenant shall refuse to give obedi- 

* ence to a Decree of Removing, notwithstanding a Charge given upon Letters ofHon- 

* ing^ the obtainer of the decree may procure Letters of Ejection from the Signet, di- 

* rected to the Sheriff, who is required to dispossess him. But if the decree be promm* 

* ced by the Sheriffs he himself may grant a Precept of Ejection, directed to his own 

* officer, for the same purpose *.' 

The Sheriff, according to this authority, can do what the Lords of Session cannot; 

and yet the act 1555 is most express upon the point.— The heretor is directed to apply, 

either to the Lords, or to the Sheriff, for the summons.— -These Judges are authorised 

'to decern the possessors to cease, remove, and desist from the lands ; • with ccrti- 

* fication to them, if they faillie, that Letters shall be directed simpUciter upon 

* them in the said matter,* i. e. Letters of Ejection. — The Sheriffs have retained thb 
power : The Lords, it seems, have (de praxij lost it in the manner I have dc- 
scribed. 

The Letters of Ejection we have in Dallas ; f and they accordingly recite the Dc- 
creet, the Horning, the Denunciation, and Registration. — ^They subsume, 'That, 

* notwithstanding thereof, the persons most contemptuously continue in the posses- 

* sion.'— The execution of the Ejection is properly committed to the Sheriff, or his 
deputes : It was an original part of his duty, by our ancient law ; and it continues to 
be so in England stiU. — He is directed to remove the former possessors, and to intro- 
duce the complainer, and those in his right, with all the solemnities usual in the like 
cases.— St Martin then informs us, * That the Sheriff, or his deputes, give obedience, 

* or he appoints a messenger his depute in that p^rt :* — ^And, * That Letters of Ejection 

* were afterwards directed to messengers, as sheriffs in that part ; so that Shenffi, or 

* their officers, were seldom troubled in this business, excepting when the Ejection 

* proceeded upon their own warrant.* 

The solemnities upon this occasion are these : The messenger, with a person as pro» 
curator for the Master, properly attended, repairs to the tenant's housesp thrusts the 
people he finds out of the door, and the cattle out of the byres, stables, ^. drives them 
to the high road, extinguishes the fires, locks the doors, and delivers the keys to the 
proprietor, or his attorney. 

It is not the practice, in this case, to return any execution ; for no person is presumed 
to have a remaining interest in removing, as in the matter of poinding, where the debt* 
or is entitled to a schedule of his effects for his discharge, and to quarrel the valuations^ 
The remedy of the tenant, if wronged in removal, is an action of ejection and du» 
ges ; and therefore it is usual to have a notary attending, to take instruments in hii 
hands upon the order of the proceedings, and to make a list of the particulars ejected j^ 
When extended, it is termed * An Instrument of Ejection,^ and signed hy the notuy 
and messenger. 

The former possessors being removed, the next solemnities regarded the introductiofl 
of the bearer of the Letters of Ejection. The Messenger or Sheriffs delivered b'm the 
stilts of a plough ; after which, he himself, or servants, plowed a ridge or two; and a 

* Enkine, p. 60^» § !?• t 'Hiis list prevents all after-aUed^aneet flf ■>* 

goods beinff on the spol^ or in the houei^ tka «t4 
t Pige 462. were fimnd there. 
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;nt upon the res gesta was taken, called an Instrument of Possession.— Thtse in- 
ts were sometimes taken and extended separately *. 

ig thus discussed the Removing upon the Act 1555, 1 shall add a few Cases oc- 
upon it, which the Forms did not give an opportunity of remarking, 
if the earliest questions moved upon that Statute, was. Whether the heirs or pro- 
could avail themselves of warnings used by their deceast predecessors ?— Ob- 
were accordingly made upon that head, and repelled f • 

neater part of the disputes in this business, have regarded the titles of the user 
arning. It is not competent to tacksmen, unless their leases were either for 
n lives, or contained an express power to input and output tenants, or at least 
^ere not in the actual receipt of the rents from the subtenants, 
roprietor warns his tenant, and then sells his lands, he may assign the warning 
ccessor : but that successor must be infeft before he can use it ; for, after the 
is denuded, he can insist in the removing i and unless the titles of the pur- 
» compleat, he cannot make use of the warning given by his predecessor. The 
ff in these cases^ is to bring the action of removing at the instance of both ; 

8 Y2 



tmeni qfJEjedion and Patsession. 

' At 

hich day^ &c. compeared personally upon 
id of the lands of A. B. and with him C. 
T and sheriff* in that part specially consti- 
ding in his hands Our Sovereign Lord's 
ejection^ direct at the instance of the said 
>r, against D. pretended tenant and occu* 
be lands^ commanding and charging all 
Ts-at-arms and sheriffs in that part« to 
1 in his Majesty's name and authority, e« 
output the said D. and his wife^ baimsy 
. and from the lands and others foresaid^ 

pertinents, and to enter the said A. B. 
ervants, and others in his name, to the ac- 
, and void possession thereof, and to bold, 
nd assist them therein, as the said letters 
n, dated, &c. more fully bears : And then 
I the said M. taking in his hands the said 
id being desired by the said A. to proceed 
^ution of his office in the premisses, con« 
he tenor of the samen in all points, did, in 
i thereto, pass ^to the dwelling-house of 
3. F. upon the ground of the said lands, 

ejected and outputted the said D. F. his 
ms, &C. tenants, &c. together with the 
icles of household furniture, conform to a 
' inventory thereof made in the order of 
g the same, subscribed by the said C. the 
ove mentioned, and the witnesses above 
to which reference is hereby made brevf" 
I ; and thereafter the said C. extinguished 
n the house, locked the doors, and deli- 
r keys thereof to the said A. B. heretor. 



and thereby entered the said 
others in his name, to the 
thereof, conform to the tenor 
ejection, laws and practique 
points. Lastly, Upon all and 
the said A. B asked and took 



A. his servants, and 
peaceable possession 
of the said letters of 
of this realm, in all 
sundry the premisses 
instruments, &c.' 



Instrument taken upon the Possession of Lands, given 
by a Sheriff in obedience to Letters of Ejection and 
Possession. 



At 



the 



day of 



' The which day, compeared personally, an honour- 
able person A. B. Sheriffs-depute of the sheriffclom of 
Edinburgh, and passed with me and the witnesses 
after mentioned, to the ground of the lands of 

formerly possessed by C. D. ; and, 
at command of the letters within specified, and in 
obedience thereunto, entered E. F. personally pre- 
sent, to the possession and occupation of the seve- 
ral lands after specified, and that by deliverance to 
him of the streiked plough by the stilts thereof, 
and certain furs were tilled dierewith; and the 
said A. B. the Sheriff* protested, that he had fulfil* 
led the command of the said letters : Whereupon 
the said £• F. to whom possession had been given, 
asked and took instruments, ane or mair, in the 
hands of me Notary Public. These things were 
so done, &;c«' 



This last Form was used in the cases where disputed 
lands, lands wadsetted, S^. were decreed to be restorm 
ed to the reversers, or proper owners. 
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and then, as Craig advises, * Mutuus utriusque tarn cedentis quam cessionarii eoniea- 

* sus cone urn t/ 

Notwithstanding the great alteration in the manners of the people, and the piera- 
lence of ordinary learning among the lower ranks (I mean reading and writing) since 
the beginning of this century; yet it proved a matter of great difficulty, to getawsm- 
ing executed free of error. Formerly, when messengers and lower officers could do 
little more than sign their names, they acted under the inspection of others moreknoii. 
ing, and had their executions made out, or carefully perused. But when they juc^ 
themselves able to act without assistance, errors for some time multiplied exceeding. 
The matter of removing tenants, in particular, became uncertain and expensive— in le 
much that instances, in remote parts of the country, have occurred, where possetttooi 
had been retained for years successively, and, after all, the tenants have yielded ODJj 
upon compromisi:. 

At the period of the Act 1555, it appeared of little consequence to the FoUic, 
whether the Master changed his tenants or not, provided it was brought abant it 
peace. There was no great difference, in knowledge or industry* between the net 
and the old tenant. Improvements were not in fashion, or in the expectation of par- 
ties. — A different spirit at last inspired both the Master and the tenant-^Improvement 
of the land, with a number of proprietors, became the point in view— A rise of rent 
(no matter how) with others. Possessors, who kept themselves in their farms by law, 
had no mercy upon the soil. In short, it appeared to the nation, that the simplifying 
the business of removing tenants, had become requisite to the commerce of £Eucnis^ and 
advancement of agriculture. 

Independent of the method chalked out by the Act 1555, there were several gvooods 
for the removal of tenants at common law ; some of which have been noticed in the 
Lecture upon leases, others fall under the present subject.— These were termed iioR* 
mary^ in contradistinction to the solemn removing we have been considering. Tbeie 
summary actions the Lords of Session were undoubtedly entitled to regulate, by their ' 
own authority. The Court, however, took the wbolc business under their considen- 
tion, and, in December 1756, issued the well-known ^ct of Sederunt aneni remowg^ 
tenants. 

No ordinance of the Lords of Session ever created so many doubts, murmuringt,aiid 
reflections, as this one has done, both with regard to the authority of enacting it, and 
the matter enacted. — I shall, therefore, with freedom, and I hope withtmt c&accb 
analize the regulations thus introduced, and candidly state the complaints against them, 
so far as my knowledge or information will permit me. 

Dec. 14. S756» 

•f'thTA* * Whereas the difficulties that have occurred in actions of removing from lands^ 

^ have been found highly prejudicial to Agriculture, and both to Masters and TenmOi 

' in respect that, during the dependence of such actions, the lands are neglected and 

^ deteriorated by the defender, and the heretor*s security for his rent brought into daa* 

* ger ; and tenants are discouraged from entering into tacks, by the uncertainty of it- 

* taining to possession, and by their finding the subject of their tack much deleiiuaiei 
^ during the dependence of the process of removing against the preceding tenaol— 
< The Lords of Council and Session, resolving to remedy this great evil, do make tk 
' following regulations : imo^ That where a tenant is bound by his tack to vefBor 
' without warning at the issue or determination of his tack. It shall be lawful to tke 

* heretor, or other setter of the tack, upon such obtigation, to obtun Letters df Km* 



«Qv ^ft OTVB^^B^^ ^9^r ft 



ig, and thereupon to charge the tenant with Horning 40 days preceding the term of 
IThitsunday in the year in which his tack is to determine, or 40 days preceding any 
ther term of Whitsunday thereafter : and, upon production of such tack» and horn- 
^ duly executed, to the Deputy Sherii^ or Stewart, or their substitutes, of the shire 
r stewaitry where the lands lie, they are hereby authorised and required, within six 
Iqft after the term of removal appi^nted by the tack, to eject such tenant, and to 
diver the possession void to the setter, or those having right from him,' 
[Us clause concerns conventional agreements only : it is therefore by all agreed to 
mthin the power of the Lords, especially since they had been accustomed to judge 
hcie clauses, as not under the purview of the Act 1555 ; and yet this very regula- 
proceeds upon the contrary idea. It is plain, that the Court has, in this place, 
^ Ldxd Stair the honour of exalting his opinion into Law^— ^ The Statute for warn- 
If. (ssjs he) is a public Act, introduced for the good of poor tenants, whose rustici* 
im excusable, if they advert not to anterior pactions ; nam facta privatorum non de^ 
r4MMJMre commtutu Yet, on the contrary, cuicunfoe libet^ rnamciarc juri pro se im* 
Auto ; betwixt which I conceive this temperament will hold, that such pactions 
X be effisctual at the precise time, if sufficient intimation be given to the tenant to 
^vide fi>r himself; — And I suppose that they will walk most fiurly and safely, who 
iU intimate the same to the tenant/ 

xia appears to be a very sound opinion ; for, if tenants are allowed to renounce die 
1^^ of warning or due notice, -the condition will soon be imposed upon them ; 
ttie very hardships and disorder remedied by the Act 1555* might be in some de» 



b« danse authorises a charge, not only at the term of Whitsunday, vfbere the tMk 
"rr at Whitsunday, but preceding any otber term of Wbitsundaj tbereafier. This 
upon the idea of what is in law termed tacit relocation^ \. e. a relocation or second 
in the same terms with the former, presumed from the silence or acquiescence of 
[Hroprietor in not warning his tenant to remove. The years possessed under this 
» are considered to be a continuation of the terms in the written lease, because 
y thing continues to be thereby regulated between the parties ; and therefore it is 
enable and just, that the obligation to remove should also continue in force) as this 
directs. And hence we now have the exact value or import of the obligations to 
^^e contained in tacks, and which, since the date of this Act of Sederunt, are sel- 
- Off never omitted. 

• «pon expiration of the lease, any new verbal bargain takes place between the ten- 
and the Master, which alters the terms of the former one in any article, I apprc- 
t that the clause we are talking of would from that moment lose its force, and that 
Uge of horning would b^ of no effect ; because, by the superveening agreement, 
tacit relocation entirely ceased. 

he Homing authorised by this Act, passes upon a bill, with which the lease is pro- 
id, either registrated or not. The bill prays for Letters of Horning, for charging 
fenant to remove in terms of the Act of Sederunt of their Lordships tnade anetU Re^ 
^gs* The tenant is charged to remove at the ensuing Whitsunday,* in the words 
Ks obligatory clause^ from which the words of the homing should be taken. 
Tien the term of Whitsunday arrives, the charger produces his executed homing, 
a petition to the Sheriflf, praying for his warrant to eject the tenant *• It is ac« 

IpeCHioD is sddiNn given m tbsfaonMif on^is pfodoosclt irfudiis not a 
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cordingly granted, and executed in the manner I have formerly laid before you. This 
is the very method prescribed by the old Act of Parliament against violent possessors ; 
and it differs from the Act 1555, in this material point, That^ in place of a Summons cf 
Removing, which by that Act the Sheriff was bound to gire, he must in this case issue 
an immediate Warrant of Ejection *. 

Supposing the Master, in this case, not to apply to the Sheriff, but to the Court of 
Session, What compulsitor would the Court decree ; Letters of Ejection, certainly. 
But the warrant must be a special one^ upon a petition ; fdr the Writers -to the Signet 
could give nothing but a caption upon such a horning.— The Act of Sederunt giTes 
no power to go further ; and Letters of Ejection can only follow upon the Act 1555, 
with which this kind of removing has no relation. 

The tenant cannot be heard upon any objections he may have, before the Judge Or- 
dinary, who is here ministerial : his only method is, to suspend the charge of homing. 
If his objections are good, he will present his bill immediately after removing; if other- 
wise, he will delay to the last, which never fails to afford a presumption against hinu 

' Where the tenant hath not obliged himself to remove without warning, in sncha 
' case it shall be lawful to the heretor, or other setter of the tack, in his option, either 
' to use the order prescribed by the Act of Parliament made in the year 1555, intided 

* Act anent the Warning of Tenants^ and thereupon pursue a warning and ejection, or to 

* bring his action of removing against the tenant before the Judge Ordinary : and such 
< action being called before the Judge Ordinary, at least 40 days before the term of 
' Whitsunday, shall be held as equal to a warning execute in terms of the foresaid 
' Act : And the Judge shall thereupon proceed to determine in the removing in the 
' terms of that Act* in the same manner as if a warning had been executed in terms of 

* the foresaid Act of Parliament/ 

It is this clause of the Act, which has chiefly created the doubts with regard to the 
powers of the Court. T he Act I555f it is said, was a solemn Statute of the Legisla* 
ture of our country, in daily observance ; and it is argued, That the Lords of Session 
had not a title to alter ^ much less to repeal it.-— On the other hand, it has been an- 
sweredy That the Act was not repealed — an option being left to the subject to follow 
the method therein prescribed^ if judged proper.-— The Act of Parliament, it isobsenr- 



* Form of a Precept of Removing and Ejection, con^ 

[iained in Decreets pronounced by the Sheriffs* 

' Ordains the officers of the said sheriffdom to 

* charge the said A. B. to fiitt and remove himself, 
' wife, bairns, family, subtenants, servants, cottars, 
' and dependers, goods and gear, furth and from the 
' said (Here the subjects in the decemkure are repeat^ 
' cd) and to leave the same void and redd at the 

* said term of Whitsmiday nex^ to the end the said 

* C. D. pursuer, or others in his name, may then en«- 
' ter thereto, and peaceably possess and enjoy the 

* same in all time coming, and that within 48 hours 
' after the said term of Whitsunday next [if the 
' charge to remove be given before the term ; or foithin 
' 48 flours next after the change, in case the same is not 
' given after the term of Whitsundaif\ under the pain 
' of ejection ; wherein if the laid A. B. defender &iU 



that the said officers eject, remove, and pot fiitk 
the said defender and his wife, bsinu^ ^BBlry 
servants^ subtenants, and cottars and dependo^ 
goods and gear, furth and from the said sobjedi 
(Here repeat them J and keep, hold, and doB 
them furth thereof; and enter mdi pooiCH the mA 
C. D. pursuer, or others in his name, theicm;tfl 
maintain, uphold, and defend them in the pSKe- 
able possession thereof; and to cause inventaiTflf 
the haiU goods and gear so to be ejected; snd, If 
needful, to make gates and doors open and pfM( 
and use his Miges^'s key for that efiect; sod ihi 
to do and observe the hull remanent order asflt 
removings prescribed by the Act of ParliaoMit; 
and also ordains precepts, and all other execotiov 
needful, to pass and be direct hereon in fixm n 
effeurs.' 



d in rcplyi ordains. That in all times thereafter^ the warning of all tenants and others 
hould be in the manner thereby appointed. Accordingly it was, for two centuries, fol« 
owed by the subjects ; and explained by the Courts of Liaw, to the absolute exclusion 
if all other methods of removing. That this clause of the Act of Sederunt dispenses 
vith the Statute : but a dispensing power is lodged in no Court of Britain— not in the 
lovereign himself. The very term was proscribed at the Revolution, and prerogative 
las denied all relation to it ever since *. — Further, it is said. That the Act of Sederunt 
Iocs more than dispense^ it introduces a form altogether different, and is therefore a di^ 
tct repeal of the Act of Failiament : — that the expediency of any law ought not, a- 
nong a free people, to supply its want of authority :— -that the sole power of making 
aws, is vested in the King, Lords, and Commons : ^nd the attempts of any other set 
3if men in the nation, particularly of Judges, ought to be repressed ; for, where the le- 
pslative and judicative powers meet in one body of men, Liberty is at an end f . 

It is also remarked, that the power of making rules for the conduct of business, 
ind adding expedition to justice, is inherent in all Supreme Courts.— At the institu- 
ion of our College of Justice by James V. this power was specially bestowed upon 
iic Judges. By the Act 1540, § 93. • they are empowered to make such Statutes, 
' Acts, and Ordinances, as they should think expedient, for ordering of process, and 
- hastie expedition of justice.'— Our Parliament, however, conceived not that they 
^^rc thereby devolving any share of legislation upon the Court of Session. Warnings 
)f tenants, at that time, called loudly for reformation ; but the reformation was not 
brought about by the Lords. It was to Parliament the country owed the Statute 
1555, and not to an Act of Sederunt. — ^If, then, an Act of Sederunt was deemed in- 
competent to discharge even the then barbarous mode of removing tenants, how comes 
it that the Act of Parliament 1555, made on that account, has been abolished, after 
the approbation of ages, by the power of an Act of Sederunt ? 

Lastly — Supposing the Act anent removing of tenants had been a British Statute, it 
is asked, if the Court of Session would have chosen to promulgate the Sederunt 1756? 
If not, it is hard to understand what superiority a Scotsman ought to acknowledge in a 
British Statute, over one of our own national Parliament, in viridissima observantia. 

Having thus stated the objections to the power of enacting this clause of the Act of 
Sederunt, I must, with equal freedom, pay a compliment to the expediency and justice 
of an alteration, which introduces simplicity, in place of a distressing set of forms, ac- 
pording to the manners of the modern times, altogether superfluous. The dependence 
of a process of removing in the Sheriff-Court, for 40 days preceding the term, is cer- 
tainly equal, if not superior to the notifications in the Act 1555; unless we can sup- 
poscy that, since this Act was made, as all acknowledge, in aid of our tenantry, the Le- 
l^dature meant to give them the advantage of a legal intrenchment in forms. 

.The summons raised by authority of this ordinance, recites the title of the pursuer, 
tlie Act of Sederunt, and expiration of the tenant's lease. The decreet obtained must 
be executed after the old manner, /. e. either by precept from the Sheriff, or by hom- 
ing, denunciation, and letters of ejectment. — I shall conclude my commentary upon 
this clause with a single observation, viT^ That the words of it, after all, do not appear 

* By the l8t of M^Uiam and Maiy, Stat 2. c. 2. it regal authorityy without consent of Parliament, » 
M dedared. That the pretended power of sospending HSgdt. 
ar dispensing with laws, or the execution <rf laws, by . Moolesquieu. 
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to be sufficient to authorise the removal of any tenants, but such as haye possessed hj 
written leases. The words are, * Where the tenant bad not obliged himself to remoie 

* without warning/— -This evidently presumes^ that a written tack had subsisted be* 
tween the parties, and was then expired. Accordingly the Act proceeds, ^ It shall be 
' lawful to the heretor, or other setter of the tack/— -From whence^ with due defeieocc^ 
I apprehend that tenants possessing without tacks, or upon new bargains, after the eiu 
piration of the former ones, ought not to be removed upon this Act of Sederunt ; fisr, 
all statutory laws ought, with us, to receive the same strict interpretation as in £ng- 

' land ; and there the right of a tenant by sufferance^ f . e. after expiration of a lease, is 
considered as differing in many circumstances from a tenant*at-will. 

sd citvM. € Where a tack is assigned, and the assignation not intimated by an instrument; or 

* where lands are subset, in whole or in part, to subtenants, and such horning execute 
^ as aforesaid ; or where process of removing and decreet is obtained ; or where wara- 
^ ing, in terms .of the Act 1555, is used against the principal original tacksman, tk 

* same shall be effectual against the assignees or subtenants one or more ; and these* 
< tion of removing against the principal or original tacksman, and decreet of renxmog 

* following thereon, shall be effectual against such assignees and subtenants as afoie- 
^ said, and shall be sufficient ground of ejecting them ; Mtiy thing in the former prac- 

* tice to the contrary notwithstanding/ 

The foregoing proviso is intended to supply the real execution of the Act 1555, with 
respect to subtenants or others deriving right from the principal tacksman, all irf* whoa 
were included in the feudal form of leaving a copy on the ground.-^-An assignee, with- 
out intimation, had no title, by common law, to be warned ; and it iiras impossible 10 
acknowledge him, unless he made his right known. From the moment he did so, be 
became, as it were, principal tacksman^ and it was necessary that he should be warned. 
The warning directed by the Act I555> was always effectual against such as^gnees sod 
subtenants. 

4th ciaoie. * Where a tenant hath irritated his tack, by suffiuring two years rent to be in amir, 
' it shall be lawful to the setter or beretor to declare the irritancy before the Judge 
' Ordinary, and to insist in a Summary Removing before him : And it shall ihe lawful 
' to the Sheriff or Stewart-depute, or their substitutes^ to find the irritancy inciuiel, 
^ and to decern in the removing ; any practice to the contrary notwithstanding.* 

It is likeways doubted, whether this article be within the power of the .CoartwwTes 
have beard, that as, in the Roman contract of location^ so in the Scottish least, tht 
failure in payment of two consecutive years rent voided tbe conirad: But the fiu:t mat 
have been ascertained and declared by tbe authority of a Court, the role being slow* 
verbatim derived from the Roman Law. Now it was an early rule io our practio^fkst 
all actions tending to void or irritate the rights of the subject^ are competent oalf be- 
fore tbe Court of Session. — ^The importance of tbe suit entitled the subjects conoiraed 
to have them judged in the Supreme Court of tbe nation.-»-The irritan^jof ksmw 
feus ob non solutum canonem^ could only be declared by the Lords : And the taita 
Statute in which these Judges are mentioned, declares, ^ That they shall kaaw ops 

* all spoliations of tacks and maillings.' — By the Act of Sederunt, the Lords derolfe 
that part of their juriadtction upon tbe.S-heriff ; ^t least they give trim a joint or cu- 
mulative jurisdiction in this matter wcth themselyes.— This facidty of delegatioii, tf 
devolution of power, it is said, floes ^hot appear to reside even in the Supreme Omrt.r 
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isdiction vested in the Sovereign Judges, is held to be apart tftbe rights aftbe 
^hich cannot be encroached upon.— So attentive was the Court of Session to 
nt, that, in an early case reported by Hope, they found, * That a declarator of 
Y of a right could not be pursued before an Inferior Court, although the party 
ibmitted to it by private contract, and even come under express obligations for 
ffect** 

lERS a tenant shall run in arrear in one full year's rent, or shall desert his pos- ^^^ c^t»e. 

n, and leave it unlaboured at the usual time of labouring ; in these, or either 

se cases, it shall be lawful to the heretor, or other setter of the lands, to bring 

don against the tenant before the Judge Ordinary, who is hereby enipowered 

•quired to decern aind ordain the tenant to find caution for the arrears, and for 

ent of the rent for five crops following, or during the currency of the tack, if 

ick is of shorter endurance than five years, within a certain time to be limited 

e Judge ; and, failing thereof, to decern the tenant summarily to remove, and 

ct him, in the same manner as if the tack were determined, and the tenant had 

legally warned in the terms of the foresaid Act 1555.* 

is another case, which, at Common Law, gives the heretor a right to set aside 

le, and to remove the tenant. The action was considered as a remedium extra- 

iunij rescissory in its nature, and important to the liegesc The Lords, there- 

a great many cases, refused to allow the Sheriffs, and other inferior Judges, to 
e in actions of that kind* Hence, this article in the Act of Sederunt became 
ry, to bestow a new jurisdiction upon the Sheriffs ; but, for the reasons already 
he competency of this devolution is called in question.F-^In confining disputes 
vil right to themselves, the Law supposes a favour done by the Court of Ses- 
the subject ; but the disposing of jurisdiction to others, is a very different mat- 
id tho* it is still in the power of the parties to be heard by the Supreme Court, 
complaint against their sentence, yet that circumstance bears hard upon the 
tr, who, by est ablished law, was entitled to be brought before the Court of Ses. 

the' first instance. He lies under this additional and most material hardship, 
ingle Judge, in the Vacation, may shut the door of the Court against him, by 
r his bill of advocation or suspension. 

^ a long time before leases of land were considered to be of any consequence 
*r distinct from the convenience of the tenant, and the affection which he en- 
d to the spot of his residence. The land was generally looked upon, by our 

to be Worth no more than the rent, and, in corn-farms, (set at the rate of the 
') could only exceed it from real improvements, which it is well known, in 
d, were very slow in their progress.— From this circumstance, the Judges, not- 
ading the Statutes in favours of tacksmen, considered leases of common endur- 
s rights of no great importance : And hence it happened, that when a tenant 

arrears to become due, his Master had little to do, but to alledge that he was 

ad inopiam; and to bring an action for obliging him to find caution for the ar- 
nd for the rent in time coming, otherwise to r^»iov^.— From the course of de- 
Ml this point {and there are many) it is too certain, that great oppression and 
5 were committed, under the sanction of this idea, upon the poor tenantry of 
mtry, whose leases were thereby rendered very precarious titles of possession, 
arrears retjtiired to found this action, were generally two terms, or one full year^ 

Court sometimes varied, a<k:ording ISO cireumsllAnces. This process, like the 
XL SZ 
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former irritancy, being a remedy of a nature still more extraordinaryy wte confined tty 
the Court of Session, and is aisoj^ven up to tbe Sberiffli-^XJpon a practice so leveit, 
drawn from the ideas of Roman Masters, this clause of the Act of Sederunt is found* 
ed.— The caution formerly in ,the arbitriment of the Judge, i» indeed limited to five 
years ; which is an alteration of little consequence, as caution is seldom or never to be 
expected on these occasions. The Act adds another, ^nd I think a better cause 6x 
the demand, viz. tbe desertion of tbe farm ; which, in common law, and common seiue^ 
has always been looked upon to be a dereliction of the lease. The words are, * Qr 
^ shall desert his possession, and leave it unlaboured at the usual time of labouring/— 
A man may leave all or part of his lands unlaboured^ without deserting, hie possesMr 
—a distinction which ought to have been made by the Act. And, in practice bcftre 
the Sheriflf, the Solicitors-at-Law seem to think it necessary to conjoin this kind of d^ 
sertion (i. e. leaving a part of the lands unlaboured! with the arrear of rent, in eider 
togiYe relevancy to their lybel.— In Dr Boyd's Judicial Proceedings.^, we Imve tbe 
form of the summons, which not only states the arrear being due, . but also that tbe 
defender has deserted his possession, and suffered part of the farm, viz. B.Jield^ to Hem 
laboured. — By the letter of the Act of Sederunt, it is sufficient to Ubel the arrea^ tr 
the desertion. 

Thus the practice cairies a degree of severity somewhat inconsistent with the mtDb 
ners of the times, and which may often be abused to the purposes of oppression^ coo* 
trary to the principles and intendment of the Act of Sederunt. If the tenant is indoi- 
trious, his lease soon becomes a valuable property, of which he ought not to be d^ 
prived upon light grounds. A bad season, or other misfortunes incident to rural boa- 
ness, may oblige an industrious man to run two terms, or one year, in arrear; lodt 
tract of hard weather in the Winter, may afford a pretence that his lands lye aab^ 
boured, and give a bad master an opportifnity of oppression. 

I remember a case where all I have said literally happened,— where this mf 
clause in the Act of Sederunt was perverted to the purposes of oppressioa— Nkul 
Brown held a farm under the late G L of C » Esq. The Bunt 

1757 proved remarkably wet, so much so, that Nicoi Brown, and the other ^^ im m 
had been unable to get their victual led home»..and their stacks covered, soraerdtai 
Martinmas. Mr L gave Brown a charge of homing upon the tenn4iji 

and refused a large pattial payment of the rent. A violent frost succeeded tlsf itf 
weather,, and continued late in the season.— -This afforded a pretence that tbe Jal 
were unlaboured. C brought his action before the Sheriff^ upon thii M 

clause of the act 1756; obtained a decreet, and turned the principal tenant, usiS 
teen families of cottars, out of doors, in a severe storin of snow.. Three f of the wa^ 
bouring substantial tenants,, from compassion to the poor people, took the farm firM 
year, though the season was far advanced ; restored the houses to the inhabitaodi s4 
though these inhabitants bad been removed for leaving tbe land f^ unlaboured, tbe net poi> 
sessors cleared one hundred pounds of profit, and bestowed it on the suCfeiers. 

To tbe honour of the late Lord Hopeton, it ought not to be forgot,, that be, itttd 
of adding to the severities of the season,, gave his tenants in the same Beigfaboorhostl'l^ 
not only an ease of their money payments,, but was pleased to credit them ftrttf^j ' 
victual-rents till the next season, which proved a plentiful one %. 

^ Page S42. X This circimistance cune out in cridMili i] 

t Mess, Tho8.Hodg0,PsterBMllie»aiul Peter Hsy. esse bm mentiined. 
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* and resting to the said £. F. for the room and lands, l^c. {Here the Umds are ipedfid 

* as in the lybel) and that for crop and year 1780 ; as also, that the said £. F* as {ffiiw 

* cipal, or he the said A. B. as cautioner, soverty, and full debitor for hini» shatt ooo* 

< tent, pay, and deliver to the said C. D. or his foresaids, the sum of aceoid* 

* ing to the conditions of the tack as to the rent, kain or carriages, and yeariy, aod 

< for each of the crops and years 1781, 1782, 1783, 1784, and 1785, and tfaatia mamier 

* and at the terms following, viz. (Here the terms of payment of the yearns rentfiir 1781, 
^ and delivery of the kain and carriages for that crop and year^ are inserted y and 10 

< furth yearly and termly thereafter, at the said respective terms during Uie yens 

< aforesaid, with a fifth part more of liquidate penalty for each term's fmllie in paj^ 

* ment of the money rent, in terms of the said tack.' 

In the libel upon these removings, the Act of Sederunt is always specially recited « 
the authority for the action. This is right and necessary, otherways a process of fc- 
moving brought upon other media, might at any period be inverted into a suit opoa 
the Statute.— Thus, in a case, 4th July 1764, a process originally libeUed upcnacoai- 
mon warning, was attempted to be changed into a removing upon this Act, in rtgui 
that a libelled summons, called in the Court 40 days before the term, was thereby de- 
clared equivalent to a warning. The defence was a plain one.^— ' If an acdon be 

< brought upon the Act, it must be libelled on, which was accordingly sustained! 

This part of the Act of Sederunt gives so great an advantage to parties wha briig 
their actions before the Sherifi^ that they ought in no ease to be brought befoie ife 
Lords in the first instance. 

6th ciMie. c Xhe Lords hereby enact and declare, That no bill of advocation of suspeniim d 

* a decreet, or process of removing, be past, otherways than by three Lords in time of 

< vacance, and by the whole Lords present in time of Session ; provided always, thi^ 

< in vacation^time, and when three Lords cannot easily be fonnd, it shall be kwM ts 
' the Lord Ordinary on the bills, upon such bills of suspension, to grant sists from tine 

* to time as he shall judge proper, to the end that the complaiaer may have accents 

< present his bill of suspension to three Lords, or to the Courts And they hereby op 

< dain. That, upon passing such bill of advocation or suspensioUf or at least widria lei 

* days after the date of the deliverance thereon, the complainer shall be obli^ tafiad 

< sufficient caution, not only for the implement of what shall be decerned on the sd- 

* vocation or suspension, upon discussing thereof, but also for damage and eneooe^ ii 

< case the same shall be found due : and, upon the complainer's fiuling to fina caote 

< as aforesaid; such bill of advocation or suspension shall be hdd to be refosed ; mA 't 

* shall be lawful for the other party to proceed in his action of removing^ or in tteeiP 
^ cution of his decreet, as if no such biU of advocation or suspension had been pieieoC* 

* ed or past.^ 

Thus access to the Superior Court is rendered a mati:er of diffieulty, aod loaded witk 
conditions which cannot often be complied with by tenants. A single Lord may ie- 
fiise the bill ; but, to admit it, required three. When a decree is obtained agiinits 
party, a presumption of wrong is created against him ; and he is refosed the advan^p 
of being heard by a Superior Judge, pnless he assures his opponent of pajrment id Ab 
end, by finding caution in Court. But an advocation is a removal of a questkm opt 
determined by the Judge ; and there being no presumption against the porsoer of ft 
no caution is requisite. Here the Lords have confounded the distincdon in favour d 
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e (nrcUmatance of threes Judges being necessary to the passing of a bill* 

be very inconvenient to the parties, and distressing to the Court it* 

W the Lords, by a subsequent Act of Sederunt, of date loth Aug. 

^^ That any two of their number should have power and authority to 

jnensioq and advocation of decreets of removing, when they should 

is appointed to be taken for damages and expences, besides the sums 

advocation and suspension. — AH bonds bear damages and expences 

it of the charge. By this is meant violent profits ; and this clause hangs 

r over the head of our country-people. — ^The bond, therefore, taken 

ioo, differs in no part of the stile from other bonds in suspensions, but 

l.^Ait cautioner bound, that fhe tenant shall remove, * and pay whatever 

And violent profits shall be found due, in case of wrongful suspend- 






must be exceedingly difficult to be obtained by tenants who 
it 18 Aot founds it behoves the tenant to yield his aU up^ i^igbt 

do enact and declare^ That, in all Removings, whether originally '^^ ^^'^• 
m'this Court,, or by advocation or suspension, they will proceed and de* 
!aRQie 3umQiariiy» without abiding the course of any roll : And (Mrdain this 
to be secocded ia the books of Sederunt, and printed and published 
inlifbnn/: . 

Mveigr pvQper resolution, and directly within the powers of the Court, for 
^^^^piJfttions. to expedite justice.— —'In common actions of removing, the rolls 
^gg^^ak 1 dispensed with ; and, by this article^ advocations and suspensions of re^ 
r^cttt .upon the -same footing. 

^^ red into a mnute consideration of this most remarkable Act of Sederunt, 
;.ht to be perfisctly understood, and :rendered very familiar to all practi* 

51 '■■ 

^"JkSatricate business of removing may be prevented in a very simple manner.— 
'^-Sf the lease may be made one or two years more than the parties intend it 
iist. For these last years, the lessee may be bound to pay double rent, un* 
»n to remove at the intended term of expiration ; or else, the tenant may 
^toiUt at a term specified^.and to pay so much more if he does not. Either 
^^iiethods would be effectual^ as conventional clauses are now literally executed 
^Qoort ; but the first appears to be pre&table, as carrying a kss penal appear- 
the other. 




•9 almost omitted to inform you, that the warnings upon the Act 1555, were an- 
hanging over the heads of the tenantry for years, and removings sudden- 
for. By these means, they were rendered,^ literdly speaking, tenants-at- 
htad the inconvenience argued upon by Lord Kaims, must have been severely 
SEbis abuse certainly became common, since we find an Act of Parliament in 
kbade in order to remove it. 

wih I'i^ is statute and ordained be our Soveraine Lord, with advice of his three 
ites ia Padifunent, That all Actions of Remofving be persewed within Uiree xeirs 
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* after warning ; with certification and thej faihie, the watneris sail nerer be heud 

* thereafter to perse w the samin upon that warning^/ 

In a question upon this Statute, the Lords found, that the prescription began fiom 
the time to which the tenant was warned, and not from the date of the precepL 

The new actions of removing introduced by the Act 1756, are declared eqaiYdeot 
to the former warnings.-— This prescription, then, I presume, will henceforth nin ftm 
the terms at which the tenant is concluded against to remove. 

BURGAL REMOVINGS. 

THE inhabitants of burghs were originally an association of tradesmen, mechanics, 
or traffickers, without any mixture of strangers. It was requisite that all of them 
should be Burgesses^ interested in the defence of the town, and subject to a share of 
public burdens. To ascertain this interest, it behoved each burgher to acquire a Ug* 
ged land within a year and a day after bis entry w— -This property made his solid qiiiS« 
fication ; and if the land was waste, or unbigged^ he was obliged to rebuild it witUa t 
twelvemonth f . Afterwards, this qualification was fixed to the property of a rood of 
land, which paid 5d. of burrow-mail to the King. 

You may remember, that burghs«royal are, inter regalia^ held of the Soverrign^ fir 
burgal services; and that the Magistrates are only his Officers, appmnted for thediil 
government, and the administration of the revenues. The burghers, tberefi>re, are up- 
on equality ; none of them have any superiority or pre-eminence over their odn- 
bours, or are capable, by themselves, of doing any act, or exercising any power wiwa 
the jurisdiction of the place— a circumstance favourable to trade, and creative of idw 
of liberty and independence^-— Among the many privileges bestowed upon boighsfioB 
time to time, the most remarkable was. That burghs were amenable only to their em 
Courts. They were not bound to answer the summons of any other officers, bottiMe 
of their Magistrates, in civil actions ; and none but these o&rers could, under the io* 
spection of the Bailies, poind one inhabitant for a debt due to anotheriF— >* It is oidtti- 

* ed (says Balfour) That no officer shall poind any person, indweller of any bnigli^ lot 

* the Provost, BaUies, and their officiars ;' and, in support of this rule of L^ga Ar« 
gorumt he quotes a decision, 9th July 1538. 

As the houses within burgb, were, without exception, the property of the baq|i»> 
inhabitants, we find, in our antient laws, no rules respecting the Rtmam^gt 4 
Tenants ; but we find many which regard the violent dispossessinjp; them finom tbeff 
rights, or, as it is termed, drforcement witbin burgb. The principal of these Laws^ iitk 
Statute of Robert 1. which enumerates the grounds of such deforcements or ejectmeoti 
The remedy was the same as in England*— the action already mentioned of nmvA 
disseisine. 

So jealous, so contracted in their ideas, were the inhabitants of our antient bunsiib 
that, in place of setting their houses to strangers, they refused even to lodge them ikne 
24 hours |. 

Afterwards, when manners altered, and people from the country chose to leride ii 
towns for convenience and defence, houses and chambers came to be /^ by the fft» 

^ Cap. 82. tL^.Bttrg. t Leg. Buif.& 90. 
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ori, for the purposes of habitation.— The property dcvolred to strangers, who were 
inhabitants ; and simple residence, joined to actual trade, were held to be qualifi* 
»n8 sufficient to entitle to the freedom of the burgh. 

s warning to remove is an act of jurisdiction, no inhabftant was entitled to exercise 
lecause he had no superiority over his neighbour;; and therefore he applied to the 
;ittrates for a warrant to their officers, to warn by public authority ; and we learn 
I Craig, that such was the established practice in his time.-—* In burrows (says he) 
18 sufficient if the public officer, authorised by a verbal mandate from the Bailies, 
rty days before Whitsunday, warned the tenant of the house to remove. This 
iming needs not to be served, cither personally, or at church : if it be done at the 
oae itself, it is sufficient : and if nobody is to be found, that a mark of the notifi- 
tion should be affixed ;' for it would be improper that the owner of an urban tene- 
mt should be put to the trouble and charges of searching for the inhabitant, where* 
er he might chuse to withdraw ^J 

hvB removings within burghs were never held to come under the Statute 1555 ; 
, in one or two cases, the Lords even sustained warnings within less than 40 days 
lie term* 

"he authority of the Magistrates, however, continued to be required ; and the form 
nctice was, that the officer who was employed, chalked bis name upon the most 
Jit door of the bouse, and returned a certificate or execution of the fact* 
I order to ease themselves of the burden of particular applications, the Magistrates 
Qost towns, and particularly those of Edinburgh, in the beginning of each year, 
a general warrant to their officer to execute warnings, at the desire of every he- 
vrho might employ them : and, from that time, the Bailies were no further trou- 
upon this head.-— In many small burghs, however, I am informed that the rule 
nues to be strictly observecL The Magistrates are jealous of their authority, and 
^ not to part with an ioia of it.— In Edinburgh, so late as the 1709^ a warning 
Injected to, upon account of the want of the Magistrates warrant. But the Lords 
'f^d the obfection ;^-* In regard that, as a precept under a Master*^ hand is sufficient 
remove tenants firom land in the country, an beretor^ verbal order to an officer 
l^in burgh, where verbal orders are in practice, is sufficient, without the warrant 
I BaiKe ;' and no other account of this matter is given by Lord Bankton or Mr 



^e forms in common practice were more attended to by our Systematic Writers, 
'^^uld not remain so much in the dark for the rationale of many parts of the 
■—Attend to the execution every day returned by officers in burga! removings— —» 
2pon the day of 177^ I A. one of the town-officers of Edinburgh, passed 
•cimmand and desire of B. proprietor of a lodging or dwelling-house and perti- 
L%s lying at the cross of Edinburghf and pres^ndy possessed by C. ; and, by virtue 
*lie said B. his order, m bis M^gett^s name and autbority^ and in name and authority 
^e Lord Provost and Magistrates of Edinburgh, lawfiuly warned and charged the 
L G. to flit and remove himsdf, wife,, bairns, servants^ subtenants, goods and gear, 
It and from the said lodging or dweUing-house, and pertinents thereto belonging, 
L to leave the same void and redd at the term of Whitsunday next to come, in 
^ present year 1778, to the effi^ct the said B. or others in has name, may enter 
reto^ and peaceably possess^ bruik^ and enjoy the same ia time coming thereafter ; 
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* with certification, (^^.— -This I did, by cbathing the nort patent door of the stid dwdl. 
' ing-houscy as use is within borough ; as also made intimation of the said warmng to 

* the said C. personally apprehended, before and in presence of D. and £• also both 

* officers of the said city */ 

This warnings you will observe* is extremely different from the precept of a couotijr 
hereton It is done in bis Majtstfs name and aiaboritj^ and in the name and anOmitf 
of the Lord Provost and Magistrates of Eldinburgb. But no roan was entitled to me 
these names, without liberty asked and giyeii.^-^Thu8 the form, of itself g&^res coor- 
pleat evidence of the true origin of this urban ceiemony;«^Tbe words :of the cncfr 
tion, * By virtue of the said B. his order/ are improper in themselves^ and ratbei iui> 
civilly placed, /« e. before the authority of the King and: Magistrates.-««^The cxecscioa 
should be thus : < In compliance with the said B« fais request, in his Majesty's osme 

* and authority,' 8tc. 

The officer, it is believed, at present chalks any figure he pleases upon the ^doae>-i- 
If the tenant does not remove, a complaint is given in tO' the. Bailies, which ttepnc 
titioners term a Summons of Removing. The summons in £dinbiirgfa, as i am infim* 
ed, is written in the chamber of the Solicitor ; and the parties are cited upon'it, «itb. 
out even the signature of the Clerk of the Court, or any other warrant ; tfaxn wliicb no- 
thing can be more loose, or adverse to every idea of judicial procedure.-»-It is sdd- 
marily called, and decreet given for removing and espeiices ; upon* which a waRUt 
of ejection follows, but not till a charge of nz days upon the decreet be expiied^-a 
circumstance attended with great inconvenience, and absurd in the extreme* 

In country removings, ejections may be executed, as you have heard, the diird inj 
after the term of Whitsunday. — ^In tenements within burgfaf each town is regulated, 
in this respect, according to its custom, and order of its MagistNites«*-«-From a dedsian 
of the Court of Session in 1670, it appears, that a sloveidy practice prevailed in £- 
dinburgh, of tenants remaining in their house^-no less than xi> w^^ after the tena 
of Whitsunday. But now the time is ultimately fixed i. tor: tlie a5th of Nby^ at 12 
o'clock, when the warrant of ejection may be executed ;* fi>t, 'if- one. olxrtioate pcnoa 
is allowed to transgress in this particular, great inconvenience and distress essocs to 
many, who depend upon admission to each.other^s bouses; 

The form (^ the warrant issued upon these occasions^ is in these wosdi*: * At ££0- 

* burgh, the day of . Which day, John Grieve, Esqv Aiiliii 

< sitting in judgment, compeared^ J. B. officer, who made faith,: That be bad IwfiiDir 

* charged the before designed A. B. to flit and remove UmseUv bairns,. lodgefSi- gow 
' and gear, furth and from the foresaid dwelUng-house and:pecttnent% and instaodfto 

* leave the same void and redd, to the effect the pursuer, or others in his name/ 109 

* enter thereto, and possess the same in time coming, conform to the fi^regcriog'deaMll 
' and execution thereof; which be failing still to do,^ thetefbrethe Bailies(giaflm2& 
' rant, and ordain the officers of Court, to pass wiiB a Clerk (ffOourt\ to the hooitbe^ 
^ fore mentioned, and inventory^ eject, and throw out the said. defender^ and-his'ivM 

< goods and effects therefrom, and put the pursuer in possession of the same; 'iusfan» 

* to the foregoing decreet, and execution thereof, in all points.^ 
Hence we see that the ceremony of ejection is the samis: both is town and ^oitdlfi 

viz. *• The extinguishing of the fires, putting out of the : f umttun:^ and delivenkit 
' the keys to the new tenant.'-— In towns, the clerks of Co^rt.attend thie officer^ w 

« BcycTs Jiid; As. p. 389. 
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eful impertinent was tenned the Casual Ejector^ and against bim the pretended Lessee 
ought his writ of injury and ejectment : so that, by this farce, solemnly ridiculous, 
e real possessor or proprietor might have been dispossessed of his property, without 
lowing any thing of the matter ; for such must have been the effect of the judgment, 
recovered.— 'But here the Court interposed by a standing rule^ That unless the writ 
IB -brought against the actual possessor, due notice of the trial must be given to him. 

compliance with this, the casual ejector writes the real tenant a letter^ informing 
m, * That such an action is brought against him : that he has no business with the 
lands, and no intention to defend them ; and therefore, if he the tenant does not ap- 
pear for his interest, judgment will go, and the possession be lost.' 
This done, the casual ejector marches off: the real tenant appears upon the stage ; 
id, by another rule of Court, is admitted to state himself defender.— It then behoved 
le plaintiff-lessee, in the first place, to show the title of his author or lessor, and to 
^Ag distinct evidence of the entry ^ the lease^ and the ouster^ before he could open his 
louth in the cause. 

This mummery not only became tiresome and expensive, but, like all preliminary ce- 
monies, afforded arguments of no process^ or, as we term them, dilatory exceptions.'-^ 
t last. Lord Chief Justice Rolls, in the reign of Charles IL chased away the fictions 
-the field, by conjuring one up in the court itself. The Chief Justice ordered that 
fs indulgence should be given to the real tenant, only upon condition, that he, qua 
Pendant, judicially confessed, that the entry y the lease, and the ouster ^ had all been 
sranly performed, altho* not one of them ever existed. This confession is minutely 
need into writing with all the air of a res gesta^ and intitled. The common rule by 
r^nt in ejectment ; and thus, as in the amusement of the Italian shades, one giant 
dow swallows up the rest. 

T'he Lord Chief Justice might do as he pleased ; but our friends, the attomies, did 
' understand raillery upon the subject. They have carefully preserved every one of 
&e fictitious personages, who, together with all that they did^ and all that they said^ 
to be found fully written down in the process even to this day ♦. 
I^he preliminaries being all adjusted, the only question remaining before the Court, 
"W upon the title of the real parties, i. e. oi tbe lessor or tbe plaintiff claiming the pos^ 
r iwi, and that of the defendant holding it^ which of consequence determines the right 
^^perty ; and thus a possessory action is made to have the effect of a real 
^ or, as we would say, a process of ejection and intrusion is rendered equal to a 
l-arator of property. — But the proceedings in these actions differ not so very 
C^h, eithet in form, expence, or duration, as to induce us to substitute the one for 

other. 

% may be thought I have been too particular in this description ; but you will find, 
^\t sequel, that it was necessary to be thus explicit. Besides, an idea of these 
rigs is of the greatest use, in running the parallel between many others of the Scot- 
^ and English forms, which is a part of the plan of these Lectures. 

4 A2 

An observation' of Lord Kaims^ upon a diflerent * Law, instead of a rational sdenoe; becomes a fieap 

UhMnrmfly be, with mtich propriety, here ap- ' of subterfuges and ineongroities, which tend in* 

^.<^^-^-Thus (saycr his Lordship) by strictly ad« ' sensibly to corrupt Ae mords 6f those who make 

^ng to forms, without regarding substance, ^ Law their profenkm/ 
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Thus, then, the removal of tenants in England, is a matter of as much solemnityiat 
the trial of the right of property of the farms possessed ♦• 

- In Scotland, we had anciently no other mode of trial of the right of possession, than 
that of the Assise of nouvelle disseisine, which is the father of the English ejectment; 
and, from these forms, we may plainly discover the rationale of these parts of our Prac- 
tice, which subsisted at the time of the act 1555, of Balfour^ and of Craig. Thqr 
were nothing more than the remains of those laws, that, in the days of our Roberts 
and Davids, prevailed over the whole island. 

A tenant by lease could not then be warned, till after the compleat expiration of hii 
term : neither have the Lords in England any title to enter upon the lands, so long ai 
the possessor's lease subsists. It is plain he could not be disseised^ and therefore could 
not have an action. 

The ceremony of removal in those days, /. e. the Landlord*s coming upon the groand, 
and breakin<7 a disb^ was no other than the English entry^ it being a part of the cere- 
mony, to exhibit a symbolical mark of intention. 

The English Liord, before he could enter and oust his tenants, must have had tbe 
right to the freehold compleatly vested in him. The Scots Lord must have beenin- 
feft, and must be so at this moment, before he can insist in a removing. 

Thus have I endeavoured to give you a general idea of the English procedure io the 
matter of Ejectment.-— We shall now pursue it in detail, in order to discover its cor- 
respondence with our own modem practice. If the term of a lease expires, and no entry 
is made, or notice given by the Master, then such tenant is said to possess by su&nu^ 
f. e. by tacit relocation : But if the proprietor chuses to have possession of the laod, 
then, upon expiration of the lease, or at any time afterwards, he enters upon tbe groimd, 
and says, ' I here enter and take possession of this land, and I desire you to leave the 

* same immediately, with your goods, family, and cattle.' — ^This is equivalent to our 
warning. It is notice of the proprietor's intention, and a declaration that the 8ufi& 
ance is at an end ; and that any possession thenceforth held by the tenant, will be 
wrongful. 

A memorandum of this fact is made and signed by the person who makes tbe en- 
try, before witnesses ; which is exactly of the same nature with our execution of tbe 
Precept of Warning. If the tenant persists in holding over, the Lord takes oat the 
writ of ejectment.— The service of the writ upon the casual ejector, and the ootioe 
given by him to the real tenant, are equivalent to the Process of Removing in SooC- 
land. 

These writs being all in established words, the particulars of the case, whereby tbqr 
are made to apply to the parties, are specified in the form oi z declaration^ termed iiir>- 
claration in ejectment.'^* This must also (says Stair) have been so with us when briefo 
^ were used.' It now answers to our summons of removing ; and, upon the point beiiv 
tried, a judgment is given furth, attended with the same execution asourkttenw 
ejection : but damages are seldom or never given in this action, because it is looked 
upon as a matter of common form, and often tried by consent of parties. An acw 
of trespass is, therefore, next brought against the tenant, for recovery of tbeprtffu^ 

^ * It is to be wished, (says tbe Hon. D. Barring* ' a fiction.— If it is answered, that there is Mieei' 

' ton) that the fictitious proceedings in the conunon ' sion for his understanding i^ I still insiftthitiV'' 

* action of ejectment were altered. No client can ' tery should always be removed.' Obi.tm tk^ 
' possibly be made to understand the reason of such UUeipp. 117* 
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join these two in oar process concluding for ejectment and violent profits, in one 

K 

^enants in England, who have no lease, are termed tenants-i3/-ie;i7/ ; and their inte* 

is said to be an estate at-will. So long, therefore, as the will of the Master con- 
lesy that tenant is presumed to hold rightfully. The tenant, in the same manner, 
rinues at his own will ; so that either party may alter or determine this interest 
n he pleases, in the same manner as tenants by verbal leases may do with us after 
expiration of the first year. The tenancy at will in England, was, for a long time, 
^n in a literal acceptation : either party might put an end to it at any time of the 
: he chose, at least at any time at which the rents were usually paid up, i. e. at the 
rter, half quarter, l^c. This, in practice, must have been attended with great in- 
i^enience, and therefore the Law early interposed. — ^ If the Lessee (saith Little-* 
n) soweth the land, and the lessor, after it is sown, and before the corn is ripe, 
it him out, yet the lessee shall have the corn, and shall have free entry, egress and 
gress, to cut and carry away the same/ 

*he estate at will is, in this case, terminated by the declaration of the Master, and 
crop is only carried off by tolerance of the Law. — On the contrary, if the tenant 
5 up and thereafter sowed the land, the crop would belong to the Master, for then 
8 considered as a disseisor. For (says Lord Coke) < If the Master enters, the regress 

a continuation of the freehold in him from the beginning.' — *' The same thing hap- 
tm (says Littleton) if a tenant for years, which knoweth the end of his term, doeth 
V the land, and his term ended before the corn is ripe, then the lessor shall have 
e corn, because the lessee knew the certainty of his term, and when it would end.' 
'Well said, Littleton ! (exclaims Lord Coke) • wbicb knowetb tbe end of bis term ;' for, 
lere the lease for years depends upon an uncertainty, as upon the death of a tenant 
r life, or of a husband seized in the right of his wife, or the like, tbere it is. other* 
ae*.' 

rom this case of tenancy*at-will, tbe reason is plainly discoverable, why, anterior 
le I555» tenants without written leases could be warned at any time, while those 

liad them could not, till compleat expiration of their terms. — ^The former were 
nts-at-oe/i// ; — that wiU might cease at any time. — And hence, too, the utility of 
Scots Statutes appears in a separate light. All disputes respecting the improper re- 
"al of tenants-at-will, and the property of their crops, were at once prevented in 
:land, by the term of Whitsunday being fixed for all warnings, without regard to 
termination of the will of any party. And the plain expediency of such a measure, 

established almost the same practice in England : — ^ The Courts of Law (says 
idge Blackstone) have of late years leaned as much as possible against construing 
smises, where no certain term is mentioned, to be tenancies'^/ will ; but have rather 
dd them to be tenancies from year to year ^ so long as both parties please ; in which 
lae, they will not suffer either party to determine the tenancy, even at the end of 
le year, without reasonable notice to the other f / 

Vlien the English Writers mention the crop of the tenants holding over, as belong- 
to the Master, they term it emblements^ from an old French word emblement de hled^ 
ch sigilifies what we call sprung corn or brairded corn. 

l8^ Inst lib. 1. $ 6d. ^ ^ antsof life-renters, ward-kndf, &G. These tenants did 

ere we discover the principle of our ancient not know tbe end of tbeir terms, 
iah Act of Parliament, which protected the ten* ^ y^ j j ^^ ^^^ 
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From all that you have heard, it is easy to conjecturei that, difficult as our remor* 
ings were upon the Act 1555, these difficulties were nothing in comparison to the » 
jectment of tenants in England. There the evil grew to a great head ; insomuch tbtt, 
in the 1729, an Act of Parliament became necessary to regulate a matter of such on* 
versal concern.— -An act was accordingly passed, ^arto Georgit Secundi^ c. 28. It 11 
intitled, * An act for more effectually preventing frauds committed by tenants, iv 

* securing to lessors and land-owners their just rights, and to prevent frauds frequeodf 

* committed by tenants.— Be it enacted by the King's most excellent Majesty, by sod 

* with the advice and consent of the Lords Spiritual and Temporal, and Commons, k 

< this present Parliament assembled, and by the authority of the same, That in cw 

* any tenant or tenants, for any term for life, lives, or years, or other person or penooi, 

* who are, or shall come into possession of any lands, tenements, or hereditaments, hf\ 
^ from or under, or by collusion with such tenant or tenants shall wilfully hold over 
' any lands, tenements, or hereditaments, after the determinaticm of such term or taos^ 

* and after demand made, and notice in writing given for delivering the posmriur 

* thereof by his or their landlords or lessors, or the person or persons to whom dleic- 

* mainder or reversion of such lands, tenements or hereditaments, his or their agcator 

* agents thereunto lawfully authorised ; then, and in such case, such person or persoo 
^ so holding over, shall, for and during the time he, she, and they shall so holdover, or 

* keep the person or persons entitled, out of possession of the said lands, tenements, and 

* hereditaments, as aforesaid, pay to the person or persons so kept out of possesnon; 

* their executors, administrators, or assigns, ai the rate of double the yearly vaku^nhi 

* lands^ tenements, or hereditaments so detained, to be recovered in any of bisMa- 

* jesty's Courts of Record, by action of debt, whereunto the defendant or defendants 

< shall be obliged to give special bail; against the recovering of which said peoaltv, 

* there shall be no relief in equity.' 

Here you will observe the very same devices to have been practised in both king- 
doms. — ^Tenants, after process of removing them had- proceeded great lengths, ool!u- 
sively introduced others into the possession.— -Our common law remedied this. A de- 
creet of removing, as before mentioned, is not obeyed with us, unless the possessioa is 
left void and redd. 

A demand in writing is, by this Act, directly to be made.— It is singular, ttuct do 
precise time, like our forty days, should have been fixed for such demand.— In Seothad. 
the quantum of damages, or violent profits, continues in the arbitriment of the Judge. 
Here, it is at once fixed to double value; and Judge Blackstone informs us, < That it 
' has almost put an end to tenancy by sufferance^ unless with the tacit consent of the 

* owner of the tenement * ;' /. e^ in other words, It has at once swept away the wlibk 
trouble, forms, delays, and inconveniencies 2Ltienditig- the remwal of tenants in E^glmi» 
They are thus obliged to be more attentive to the delivering up of their posiesndo^ 
than their Masters are to the receiving them. 

I must now desire you to observe, that this capital impixyrement is -brought atait 
without infringing the ancient and established forms, however ridiculous such fonns V* 
pear to strangers.— -The English are peculiarly jealous of unhinging any part of theif 
system ; and, where the end can be attained by collateral means, it is a fixed rulevitk 
them, never to touch that fabric. The Statute we are considering, is a striking cxaiqJs 
of this: It does not, like our Act of Sederunt 1756, introduce a /^^ ^^rarj^/wi *^ 
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rves the old ones entire, and attains its purpose by a determinate penalty upon 
who shall venture to abuse the common law. Thus the demand or notice appoint- 
' the Act, is not of the nature of an entry by ejectment ; for, if the tenant chuses 
jtinue at the double rent, or if the farm is really worth it, the tenant may possess 
t&€ be removed by the ancient formal process *. 

r»ERTo we have examined the English method of recovering the possession from 
C:s only where the lands are held at will, or by sufferance after the expiration 
% lease, which are analogous to our ordinary or solemn removings upon the Act 

are therefore, in the next place, to take a brief view of the extraordinary remov- 
'• e. of removing before the expiration of leases, or other rights by which the pos- 
I is held. — ^They are with much propriety termed forfeitures. These forfeitures^ 
are founded upon the same principles with our own ; but we shall find that the 
ation and execution of them have been materially different. 
Lon a tenant ran in arrear of rent, the Master anciently distrained his effects for it ; 

ainswers to the poinding of them with us^ though there is a difference which I 
loticed in another place : But if there were not effects sufficient upon the land, 

c::onsidered as deserted, and the Master had right to a writ' termed Cessavit.-^ 
^x'ZJit (says Justice Rastall) is a writ that lies where my very tenant holds of me 
i.iii lands or tenements, yielding certain rent by the year, and the rent is behind 
'^fro years, and no sufficient distress may be found upon the land, then I shall re- 
Mr the land. But if the tenant come into the Court before judgment given, and 
^^x the arrearages and damages, and find surety that he shall cease no more in pay- 
^ of the said rent, I shall be compelled to take the arrearages and the damages, 

ulien the tenant shall not lose the land f .' 

Ls writ is termed Cessavit, because it states that the defendant has ceased the usual 
e nt of his rent for two years per bienniumjam cessavit ; and the action, like our 
tion ob non solutum canonem^ is directly borrowed from the emphyteutic forfeiture 
- Civil Law:|:. The writ is authorised by two Statutes of the ist and 13th of £d* 
X« But this forfeiture was known with us in the earliest periods of our jurispru- 
• 3 and it has been supported from the analogy of a Statute of James VL regarding 
Sl^ts. 

« Roman forfeitures were introduced into England with restrictions.— -The writ 
^s^vit did not lye^ or was irrelevant, if there remained a sufficiency of goods, equal 
l^ue to the arrears, upon the land, open to the attachment of the Lord.—' That the 
ds were open to distress^* was a compleat defence ; but if they were inclosed, so'as 
stress could be taken, the writ continued to lye or be competent. Besides the ar- 

of rent, the lands must have lain two years fresh , or unoccupied^ to entitle the Mas-< 
^ the benefit of the Cessavit^ which was attended with much nicety of form, and 
tently defeated by bills in Chancery, 
^ter fictitious ousters and ejectments became common, and practically useful in the 

Hiere is another good reason applicable to the t Termes de la Ley. 

K^t case. — The Legislature could not change the 

t of removing tenants, without changing also % The Roman Law required three years^ a neglect, 

est method yet discovered, of trying questions per iotwm irienfmtm. 

liperiy* 
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trial of the titles of all tenants and possessors of land without exception^ the process o( Ces- 
savit^ like many others of the ancient actions real, was seldom beard of in the Courts. 
—A tenant in arrear came also to be considered as a disseisor : for, if he kept posses- 
sion of another man*s land, without paying him the stipulated rent, he no doubt dis- 
seised or dispossessed the proprietor of his rent, or, in effect, of his lands themselves; 
consequently, he became guilty of a greater wrong or trespass, than the Landlord could 
commit, by dispossessing him of his term or lease*." 

The process by re-entry and ejectment, therefore, lay, or was competent ; and un- 
less the arrear was paid by the tenant in Court, the ejectment proceeded, and the lease 
was forfeited.-— Of consequence, it will at once occur to you, that the ejectment, intlus 
shape, becomes equivalent to our reduction ob non solutum canoncm. 

In order to lessen the trouble, delay, and expence of these processes, clauses of re- 
entry were devised by conveyancers, and inserted in all leases, i, e. The Landlord sti- 
pulates, * That in case of an arrear to an extent certain, being suffered by the tenant, 

* he shall be at liberty to re-enter to the possession of the lands leased ; and that the 

* term shall, from that entry, cease and determine/— -We formerly considered these 
clauses under the subject of leases.— It is almost exactly to the same purport of oar 
hrevi manu expulsion. But the law of England prohibits all brevi manu proceedings; 
and therefore, the conventional power of re-entry gave not the lessor much advantage, 
either in time, convenience, or charges. — Still were the proprietors tied down to pur- 
sue the tedious process of re-entry and ejectment, with some small variations in their 
favour, drawn from the conventional allowance in the leases.— Here the ejectment again 
answers to our declarator of irritancy upon conventional clauses. 

A subsequent /rcwi^o of the former Statute 4th George IL was intended to obviate 
these inconveniences. 

* And whereas great inconveniences do frequently happen to lessors and landlixds, 
in cases of re-entry, for non-payment of rent, by reason of the many niceties that at- 
tend re-entries at common law ; and forasmuchas, when a legal re-entry is mad^ 
the landlord or lessor must be at the expence, charge, and delay of recofwy 
in ejectment before he can obtain the actual possession of the demised premisses; 
and it often happens, that after such a re-entry made, the lessee, or his assignee, up- 
on one or more bills filed in a Court of Equity, not only holds out the lessor or hmd- 
lord, by an injunction, from recovering the possession, but likewise, pending the said 
suit, do run much more in arrear, without giving any security for the rents doe, when 
the said re-entry was made, or which shall or do afterwards incur : For remedy 
whereof, be it enacted by the authority aforesaid, That in all cases between hnd- 
lord and tenant, from and after the twenty day of June, One thousand seven hun- 
dred and thirty-one, as often as it shall happen that one half-year's rent shall he io 
arrear, and the landlord or lessor, to whom the same is due, hath right by law toffr 
enter for the non-payment thereof, such landlord or lessor shall and may, without 
any formal demand or re-entry, serve a declaration in ejectment for the recovery rf Ac 
demised premisses ; or in case the same cannot be legally served, or no tenant hetf 
actual possession of the premisses, then to affix the same upon the door of any iitl' 
sed messuage ; or in case such ejectment shall not be for the recovery of any messuage 
then upon such notorious place of the lands, tenements, or other hereditaments, cop* 

* The simple non-pajrment of rent is temied an tress, or action of debt, when noforftitHitsf ^ y^ 
injury, by tubtraciion ; and the remedy is by dis- leaae is intended. |il 
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ch declaration of ejectment ; and such affixing shall be deemed legal ser- 
ing such declaration of ejectment shall stand in the place and stead of a de- 
t-entry ; and in case of judgment against the casual ejector, or non-suit, for 
ig leasCf entrVf and ouster^ it shall be made appear to the Court where the said 
iding, by affidavit, or be proved upon the trial, in case the defendant ap- 
i half-year's rent was due before the said declaration was served, and that 

distress was to be found on tbe demised premises countervailing the arrears 
d that the lessor or lessors in ejectment had power to re-enter ; then, and 
:h case, the lessor or lessors in ejectment, shall recover judgment and ex- 
thc same manner as if the rent in arrear had been legally demanded, and 
nade : And in case the lessee or lessees, his, her, or their assignee or assig- 
er person or persons claiming or deriving under the said leases, shall per- 
fer judgment to be had and recovered on such ejectment, and execution 
ted thereon, without paying the rent and arrears, together with full costs, 
: filing any bill or bills for relief in equity, within six calendar months af- 
Lccution executed ; then, and in such case, the said lessee or lessees, his, 
r assignee or assignees, arid all other persons claiming and deriving under 
e, shall be barred and foreclosed from all relief or remedy in law or equity, 
\y writ of error, for reversal of such judgment, in case the same shall be erro- 

the said landlord or lessor shall from thenceforth hold the said demised 
scharged from such lease : And if, on such ejectment, verdict shall pass 
ndant or defendants not confessing lease^ ^ntry^ and ouster ; then, in every 
such defendant or defendants shall have and recover his, her, and their 
Provided always, that nothing herein contained shall extend to bar the 

mortgagee or mortgagees of such lease, or any part thereof, who shall not 
sion, so as such mortgagee or mortgagees shall and do, within six calendar 
r such judgment obtained, and execution executed, pay all rent in arrear, 
s and damages sustained by such lessor, person or persons entitled to the 
Dr reversion as aforesaid, and perform all tbe covenants and agreements, 
he part and behalf of the first lessee or lessees, are and ought to be per- 

t further enacted by the authority aforesaid. That in case the said lessee 
lis, her, or their assignee or assignees, or other person or persons claiming 
itie, or interest in law or equity, of, in, or to the said lease, shall, within 
^resaid, file one or more bill or bills for relief, in any Court of Equity, such 
arsons shall not have or continue any injunction against the proceedings at 
I ejectment, unless he, she, or they, door shall, within forty days next after 
erfect answer shall be filed by the lessor or lessors of the plaintiflf in such 

bring into Court, and lodge with the proper officer, such sum or sums of 
e lessor or lessors of the plaintifif in such ejectment shall, in his, her, or 
ir, swear to be due and in arrear, over and above all just allowances, and 
ts taxed in the said suit, there to remain till the hearing of the cause, 
aid out to the lessor or landlord on good security, subject to the decree of 

And in case such bill or bills shall be filed within'the time aforesaid, or 
:ion is executed, the lessor or lessors of the plaintifi* shall be accountable 
» much, and no more, as he, she, or they, shall really, bona fide, without 
t, or wilful neglect, make of the demised premises, from the time of his, 
r entering into the actual posscssioQ thereof} and if what shall be so made 
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* by the lessor or lessors of the plaihtiflf, happen to be less than the rent reserved on 
^ the said lease, then the said lessee or lessees, his, her, or their assignee or assignea, 

* before he, she, or they, shall be restored to his, her, or their possessions, shall ptj 

* such lessor or lessors, or landlord or landlords, what the money so by them made fieU 

* short of the reserved rent, for the time such lessor or lessors of the plaintifl^ landliud 

* or landlords, held the said lands. 

* Provided always, and be it further enacted by the authority aforesaid. That if tlie 

* tenant or tenants, his, her, or their assignee or assignees, do or shall, at any time be- 

* fore the trial in such ejectment, pay, or tender to the lessor or landlord, his executors 

< or administrators, or his, her, or their attorney in that cause, or pay in to the Court 

* where the same cause is depending, all tbe rent and arrears^ together with the costs ; tbco, 

< and in such case, all further proceedings on the said ejectment shall cease and be 

* discontinued : And if such lessee or lessees, his, her, or their executors, administrators, 

* onassigns, shall, upon such bill filed as aforesaid, be relieved in equity, he, she, ortlief 

* shall have, hold, and enjoy the demised lands, according to the lease thereof mad^ 

* without any new lease to be thereof made to h.im, her, or them/ 

< This statute was copied (says Judge Blackstone ♦) from the antient writ of Cwa- 

* viV, and may be satisfied and put an end to in a similar manner, by tender of the 

* rent and costs within six months after.*— The preamble much resembles that of our 
Act of Sederunt 1756 — Let us compare them together. 

The proviso in the Statute is intended to aid landlords who have a right of re-eotiyi 
upon arrears being due, /. e. as we say, by clauses irritant, and agreements to remoTc 
without process. — Our ordinance 1756 allows the heretor to declare that irritancy be- 
fore the inferior Judges, and to remove the tenant. Though the action of declarator 
implies equitable powers m all other cases, yet here its nature is altered : if the year's 
rent has truly been incurred, the forfeiture is compleat; the irritancy remains only to 
be declared by the Sheriff, and the tenant has no relief either in law or equity.— Thas, 
tho' a tenant paid up his arrear, and obtained a discharge three days after the com- 
niencement of the process, the Sheriff, by authority of the Act, decreed him to rerat)Te, 
because the arrear had once been actually incurred. The Court, indeed, relieved firoBi 
this, and found that it behoved the arrear to be due at the date of the decree, Decern- 
ber 1763, Campbell contra Robertson f. — If this decision is followed, the rent maybe 
paid in to Court; but the dependence is so shorty that it will afford relief in feij 
few instances. 

The British Statute, in the case where rent is half-yearly due, allows the Landlori 
to serve a declaration in ejectment, without previous entry or demand^'^^The old form is 
thus so far shortened by force of the conventional clause : there is no ceremooyof 
entering, and no casual ejector ; but the declaration, in place of being served upon a 
stranger, and that stranger giving notice, is now served at once upon the tenant, and 
imports nothing more than our Summons of declarator and removing upon tbe yb diuc 
of the Jet 1756. — ^The English mode of serving that declaration introduced by this Act, 
so exactly resembles our forms in warnings and removings, that one would be apt to 
think the former borrowed from the latter. — ^The confession of the lease^ entry^ uA 
ouster^ means no more than that the defender acknowledges his being properly brw^ 
into Court ; or, as we would say, that the summons and execution are unexceptionable.^ 

* VqL hi. P..255. f According to the letter of the Sutute, tho judgment of die Sheriff was rfbL 
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process, by our late Act, can be brought, till a full year's rent becomes due, in 
y case. This is by no means hss severe than the English Statute. The tenant is 
ved, by the latter, six months tven after judgement*, to get relief by a bill in Chan- 
•, >yhich is equal to our year's rent. But the great, the material difference is— no 
3n upon the Statute is competent, where there remains stocking or effects upon the 
\ Accordingly, it must appear upon the trial, * That no sufficient distress was to 
found upon the demised premisses, countervailing the arrear then due.' 
y our Law, as given us in the 1756, the extent of a tenant's moveables, or stock- 
though enough to discharge four times the arrear, affords no defence, 'Tis suffi- 
t that he has not paid rent for a year.-^May it not happen (nay it has frequent- 
appened) that the tenant cannot make money of his produce ? Does not this 
k the antient and humane principle of our Law, which discharges a man's lands 
z seized, while he has moveables to be taken in payment ? and, to a tenant, his 
^ssion is the same as property to an heretor. — What claim has the landholder, but 
he produce of his lands ? — To that alone he trusts in the contract of lease ; and 
ifore, while the produce is in his power, he cannot be said to be injured, atid ought 
o be allowed to stretch his arm further against the labourers of the ground. — ^^rhe 
ish tenant is allowed, by the Statute itself, to pay his arrears : — the moment this 
ne, and costs discharged, his fears are over. But, by the Scottish Act, the ex- 
i^e of the arrear itself works a forfeiture of his lease, not indeed directly^ hut with 
certainty in the end : For, how are tenants thus exposed in a public Court, to find 
on for five years subsequent rent ?— The demand must nine times in ten ruin the 
i dual. If the year's arrears be paid up, are not the parties in statu quo P — Is not 
le security originally trusted to, 1. e. the stocking and industry of the lessee, re- 
i ng ? — What title, then, has the Master to more, in law, or in common sense ? 
^ the antient process of Cessavit^ caution for terms to come wgs required of the 
It : but it will be remembered, that it not only behoved him to be two years in 
r/-, but it must have been further established, that the lands had \zAX\freshy and un^ 
iedfor two j^^^rj.— Here was a solid foundation for a demand of security. The 
er had nothing else to trust to : he had no produce open to distress, and could place 
mfidence in the industry of a tenant capable of such neglect. — ^The Law itself 
Ushed a presumption against him, which he was obliged to take off by finding 
—The Act we are considering, is silent upon this head. The Legislature presumed 
* to be the consequence of neglect of labour ; and as it paved the way to certain 
ery, either of the arrears, or of the possession, the matter of neglect, or, as we term 
'e^rtion, is left to be remedied by the antient process.— No/ joour Act of Sederunt. 
f the tenant incurs a year's rent, or shall desert his possession, and leave it un- 
>ured at the usual time of labouring ; in these, or either of these cases, the action 
^ be brought, and the tenant must find caution for five years,* which is, in other 
'9 be must remove. Thus, tho' the rent be regularly paid, the tenant may be dis- 
ci, and attached by his Master, under this Act. 

lat their Lordships considered to be desertion of a farm, is not described ; and a 
al term in statutory law, is a vice in substantialihus. They must have meant 
ihing different from leaving the lands in fresb^ for the desertion is coupled with 
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the words * and leave the lands unlaboured.* — ^If it is meant that the tenant removes 
his family, there are many cases where he must do sa— Perhaps he takes a larger 
farm.— ^Perhaps there is not accomodation for him on the land ; and the' there is, the 
tenant resides in a village unconnected with it. The quarrel of the heretor, then, 
must be confined to the leaving the lands unlaboured at the usual time of labouring. 
These words are devoid of precision, and ought not to found any penal consequence. 
— ^In our very uncertain climate, it cannot be justly said that we have an usual tine 
of labourin^.'-^Thxs enactment puts it in the power of the Master to bring a vexatious 
and oppressive action against his tenant ; and I am informed, that instances are ereiy 
day to be met with ia the inferior Court9.— I appeal to the established foroi of their 
libel. — ^The circumstance of desertion is there stated as a word of style, without a mean- 
ing ; and a part of a farm, nay a single field, left unlaboured, when the landloid is 
pleased to -think it ought to have been otherwise, is made a ground of action. 

It is in vain to say, that none of these abuses will be suffered by the Court of Sessioa: 
nobody can doubt of it.— The Honourable Judges have repressed them on eveiy oc- 
casion with becoming spirit. But still a law, the words of which may be stretched CV 
cover oppression, must be a bad law: it gives an advantage to one part of the sobjecti 
against the other : it puts this advantage in the hands of that class, whose situation ia 
life gives them a sufficient superiority. — Many tenants, I am told, sink under tk 
weight of this Act of Sederunt, without a thought of opposition ; and the remarkahk 
instance of its abuse I formerly mentioned, came out entirely by accident^ and notbf 
means of the individual — ^He felt the iron«band of oppression, but he imagined diekf 
had authorised it. 

The British Statute gives no relief against the process of ejectment, onless thear* 
rear is paid in to Courts which arrear may be delivered to the Master, upon securitj. 

The Sheriff, with us, by the Act 1756, answers to the Court of Kin^s Bench ;& 
he ought to judge according to the letter of the Act of Sederunt.— -The Court of Ses- 
sion becomes our Court of Equity, where alone the tenant can seek relief; and thebil 
in Chancery corresponds to our bill of suspension or advocation. An injunctiooto 
stay proceedings at law, is granted upon the Chancery bill ; we obtain a sist upon 00 
bills. The application in Scotland may be refused, and access denied to our Coartbf 
a single Judge; and it is the purpose of the sixth article of the Act of Sedenm^ti 
render the admission into Court still more difficult. Tbo* one Judge may refuse itie> 
quires two, or the whole Court, to pass the bill : but if the tenant obtains this^ he mt , 
find caution for the consequences, damages, and expences ; whereas, by the BritiA 
Act, the arrears and taxed costs are only paid in to Court. In short, the principktf 
the Act of Parliament is ' the recovery of the arrears justly due by the tenant, or, iff 
\ default thereof, the recovery of the possession, under every chance to the tenaotof 
' preserving it.' — ^The intention of the Act of Sederunt 1756, was doubtless tbeam^ 
The public good, and the consideration of justice, could alone influence our Hoooor- 
able Senators ; but, to judge of this ordinance by the letter, a stranger would be apt to' 
conclude, That the principle of it was * the recovery of the possession, whenever ]jal> 
< lords shall find it agreeable to their pleasure or their interest/---By the Act of Pto^ 
Uament, the English proprietor runs the risk of losing a year's rent, in lieu ifUem 
covery ; for tho' the land be deserted, according to our understanding of it, be caooot 
bring his ejectment till after six months, nor execute it in less than /i /^/ir *^— wbereit 

* t. e. If the tenant cfauses to prevent hintb 
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:otch regulations, the Landlord is protected from the possibility of loss, and 
dvantage of every chance for destroying his tacksman's right. 



Ye Masters ! then, 



• Have mercy on the rough laborious hand, 

• That sinks you soft in elegance and ease : 
' Be mindful of those limbs in russet clad, 

• Whose toil to you is warmth and graceful pride ; 

• And, oh I be mindful of that sparing board, 

• Which covers your's with luxury profuse.* Thomson, 

arraigning this ordinance of our Supreme Court, it would be partial, it would 
jnjust not to declare. That, in the execution of it, our present Judges seem 
by the humanity which inspired these lines of the poet of our country. They 
tenant every chance of preserving his possession : they give him every delay 
e forms can afford. By this conduct, it seems tacitly to be acknowledged, 
Act 1756 has been irtade, as the great Bacon finely expresses it, upon the spur 
asion ; and that it is sometimes more honoured in the breach than in the ob^ 

ling the history of this subject, we have seen that the law and practice both 
id and Scotland, were, in the matter of removing^ (as in every other branch) 
' the same. The entry of the Lord, the ejectment and ouster of the Tenant, 
', literally understood, and literally executed. — ^The English Legislature soon 
:hese barbarous manners into mere form and sound. 

rly ancestors obeyed laws of every kind with reluctance ; and if, in the reign 
)f our more ancient Princes, the matter of disseisine and ejectment had been 
ader controul, it is certain that all ideas of that kind were afterwards lost, 
ility, and great Proprietors continued to attack, oust, and eject tenants and 
y force of arms ; and the tenants learned to defend their possessions, and to 
r disseise their Lords by the same means : hence it came to be totally forgot, 

we had any law, rule, or order in this business. The English still retain the 
3f their old forms, — while a set of new rules got footing with us, which had 
arent relation to the ancient practice ; and bence^ in Scotland, tenants are 
5 warned and removed^ while, in England, the uncouth terms of remote anti- 

preserved amidst the gentlest manners.— They are said to be entered upon, 
d ejected. 

are men, to whose minds the idea of property in land may be alone present, 
think every restraint upon their powers unnatural and impolitic. — Let those 
on in this manner recollect, that the monied interest of the kingdom, is, by 
Ns, restrained from taking annualrent, unless according to certain rates and 
iscribed. — Land is the principal stock of every nation, and the principal sub- 
dustry. By abusing their right, land-holders hurt the community, more essen- 
n money-holders can do. They render miserable the most useful and most 

class of men ; they stifle the exertion of that industry, upon which every 
)ends. — Why the landed interest has not been laid under restriction, as well 
)nied, can only be answered, by observing that the body of our Legislature 
iys been borrowers of money, and proprietors of land. The practice of giving 
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land in leases, and other modes of bestowing security upon the possessor, has restora 
in some measure, tlie natural rights of mankind ; it has made the soil once tnoretii 
common mother. — Location, the emphyteutce, were unknown to Old Rome in thetim 
of the Gracchi; and it has been well remarked, that, had they been well known, ih 
convulsions of that period, occasioned by the unequal distribution of lands, uouldhavi 
been prevented. Under the feudal law, the lower class of people was protecid bj 
the assistance given to their Chiefs, and by the mutual attachment naturally ereatej 
between men equally exposed to danger, and engaged in perpetual war. 

B'eudalisra is now no more : it has disappeared before the spirit of commerce.-? 
landlords are not influenced by manners, by feeling for their species, immediate \n\tn, 
in these days, points at their industrious tenants only as spunges to be squeeied,— Dk 
Master studies an insidious vigilance, which he terms * Attention to his aflairsi'juii i 
the tenantry are oppressed, debased, corrupted.— Hence that low cunning, tbaiM 
over-reaching disposition, which we often blame in country-people. — Alas I tli«(iit 
the arms which Nature puts in the hands of the oppressed. The prevalence of he* 
vices among the lower class of mankind, is an unerring sign of oppression and pomir, 
— Go to England : there, an honest blunt simplicity forms the general characKr a 
their country-people. — It is needless to ask. Why ? — Public propriety, and soMIb- 
proveraents, have always attended the wise, himiane, and generous adminislratiant 
the Landlord's private right. And it is an observation of the most judicious poliiial 
writers, That England owes its iuslrc, and its power, to her Nobility and Gentry iui- 
ing far excelled the Peers of all other nations, in this public virtue *. 

* Esuy on Property in Lantl. 

HinlB to Gentlemen of Landed Property. 

y. B. The following description of the French Peasantry is given^ as it were twi jnltrJi;,!) 
Mom. de St Lambert, the elegant Author of Let Saitotu 

' Helas ! dans noa diniat*, le peupie dee hamesus, 
' Itemiu stupide eadn par IVxces de aes mans, 

• Ne salt point par son art, seconder la nature ; 
' L' habitude el I' instinct ilirigcant sa culture, 

' II n' invente jamais, et tremble d" imiter, , 

* Pour cesser d' etre pauvre. il n'ose rien tenter ; 
' II traine avec effort sa vie infortunee, 
' £t pcnee (ju'aux douleurs le« dieux I'ont condamn^.' 
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A. 



V of Holyroodhouse, origin of^ as a 
tuary for debtors, I, 333 et seq. 

A.D« intimations to or executions 
i8t persons. See Edictal Intima- 
and Execution. 

STION, completion of titles by, II, 
317. 

WULATION of ^nualrents on 
oner paying a debt, I, 228 ; of pnn- 
and interest by denunciation, 310. 

^ F GRACE, liberation of prisoners 
Imht on, I, 3\S et scq. 

^F PARLIAMENT. 

*, IF, 25G, (Superiors). 

>3 II, 258, (Recognition). 

>, I, 124, (Deeds). 

>, II, 33h 475, (Tacks). 

•^, II, 512, (Tacks). 

^. II, 269, (Superiors); 201, 335, 

t.e versions) ; (478, Tacks); 520, 

''enants). 

, I, 415, (Distress) ; II, 517, (Te- 
mis). 

^, I, 419, (P9inding). 
", I, 423, (College of Justice). 
^ I, 126, 127, (Deeds); If, 202, 
►asines); 284, (Resignations). 

, I, 263, (Diligence). 
>, II, 514, (Tenants). 
t, II, 5^02, (Sasines). 
», II, 224, (Resignations) ; 515, 
temovings). 

^, I, 128, 155, 156, (Deeds); II, 
^9, (Removings). 
^, I, 469, (Inhibitions). 
K I, 274, (Horning) ; 365, (Sus- 
•nsions). 



1587, I, 35, (Usury) ; II, 202, (Sa- 
sines) ; 342, (Annualrents). 

1592, II, 343, (Annualrents). 

1593, I, 129, (Deeds). 

1594, I, 36, (Usury) ; II, 139, 247, 
(Procuratory of Resignation). 

1597, I. 469, 471, (Inhibitions). 

1599, II, 204, (Sasines). 

1600, I, 471, (Inhibitions) ; II, 205, 
(Sasines). 

1617, II, 203, 206, (Sasines). 

1641, I, 49, (Bonds). 

1661, I, 49, (Bonds). 

1669, I, 427, (Poinding); II, 536. 

1672, I, 472, (Inhibitions); II, 211, 

(Sasines). 
168I, I, ISO, 151, 157, (Deeds); II, 

190, (Sasines). 
1686, ir, 191, (Sasines). 
1693, I, 186, (Assignation) ; 473, (In- 

hibitions) ; II, 228, (Procuratory of 

Resignations) ; 275, (Sasines). 

1695, I, 161, 173, (Cautioners). 

1696, I, 66, (Blank Bonds) ; 134, 
(Deeds) ; 152, (Blank Deeds) ; 349, 
(Act of Grace). 

1748, I, 279, (Jurisdiction); II, 300, 

(Superiors). 
39, 2. ses. 1. pari. William and Mary, II, 

529, (Term of Removing). • 
10. Anne^ c. 6, § 10, I, 251, (Jurisdic 

tion). 
1 2. Anne, c. 1 5, 1, 66, (Usury). 



ACT OF PARLIAMENT,— continued. | ACT OF SEDERUNT,— continued. 

5th February 1675, I, 346, (Liberation] 
9th February 1675, I, 369, (Suspen 

sions). 
21st July 1675, ib. <ib.) 

3d July 1677, I, 370, (ib.) 

2d February I68O, I, 472, (Inhibi 

tions). 
9th July 1680, II, 203, (Sasines). 
9th November I68O, I, 370, (Suspen 

sions^. 
8th November 1682, 1, 369, (ib.) 
27th December I709, 1, 371, (lb.) 
20th November 1711, ib. (ib.) 

29th February 1752, I, 473, , (Inhibi- 

tions). 
17th January 1756, IT, 214, (Sasines). 
14th December 1756, If, 540, 562, 

(Removings). 
10th August 1776, II, 549, (Advoca- 

tion and Suspension of Removings). 
19th December 1778, I, 372, (Suspen- 
sions). 

OF WARDING, origin of, I, 854 ; 
execution of, 255 ; warrants of, ib. ; &* 
" buse of, ib. ; nature of, 257* 

ADJUDICATION, competition of, with s 
personal right, 11, 315. See Prefeiu 

ENCE. 

ADVOCATION of a removing, II, 548. 

AGENTS, their duty in transacting a loan, 
I, 67 ; in conducting a suspension, or an- 
swering it, 372, 373, 375, 380; for su- 
periors in granting charters, II, 257, 302 ; 
in lending money on heritable security, 
384, 386; in preparing tacks, 500; as- 
signations to tacks, 505, 506. 



ACT OF SEDERUNT. 



25th October 1577, I, 365, (Suspen- 
sions). 
25th May 1599, I, 367, 

27 th July 1599, ib. 
23d November l6l3, ib. 

1650. 1,368, 

16th January J 650, ib. 



(do.) 

(ib.)' 
(ib.) 

(ib.) 

(ib.) 



9th Dec 1670. I, 1 1 1, (Registration). 



ALIENATIONS, voluntor/, fomu of, 11, 
215 et seq. 



INDEX. 



\LLODIAL possession of land, IT, Hi; 
cafises of the adoption of the feudal te- 
nu)*e in plncc oC, 41. 

VNNUALRENT RIGHTS, history of, II, 
.S'22 et seq., 328, 342 ; analysis of the 
fonn of, by Dallas, 373 ; superiority of 
the heritable bond over, 376; tenure in, 
ib. ; casualties, 377 ; statutory relief a- 
gainst casualties, 378. See Prefer- 
KNCE, Securities, Heritable Bond. 

\JTARENT HEIR, general charge a- 
gainst, I, 498 ; whether may be inhibit- 
ed on, i(). ; assignation of a tack by, 
II, ri07 ; warning by, against tenants, 
533. 

APPREHENSION of debtor, time for. I, 
SftS ; aolemnities of, 338, 339 ; effect of 
suspension after, $39' 

\PPRETIATION of poinded goods, I, 
430. 

\RREARS. Summary removing of te* 
nants incurring irritancy by two years 
arrears, IJ, 544; action against tenant 
one year in arrear, fop caution or remov-» 
ing, 545. 

— of rent, attachment of, by 

poinding the ground, II, 437* 

— « ■ of annualrent, power to poind 
the ground for, II, 441. 

ARRESTING a debtor in jail, T, 344. 

ARRESTMENT upon a depending action, 
origin of, I, 449 » ^^^ practice as to at- 
tachment of moveables, 450, 451 ; ana- 
logy between the old arrestment and the 
process of sequestration, 451, 452 ; prac- 
tice of arresting in debtor's hands, 453 ; 
old rule of preference, 454 ; attachment of 
rents by, ib. ; cause cf the alteration of 
the old rule of preference, 455^ breach 
of, 456 ; former power of messengers in 
loosing, ib. ; consideration of the style of 
the letters, 457 ; difference between the 
arrestment in security and that in exe- 
cution, and how loosed, 458. 

ASSIGNATION to a moveable bond, na- 
ture and history of, I, 176; signification 
of the word assignment, 177; of the 
word assignee in Scotland, 178 ; ancient 
I4W8 as to assignations, 181 ; requisite 
of intimation, ib. ; whether it was an es- 
sential part of the conveyance, 182; dis- 



ASSIGNATION,— continued. 

tinction between the English assignment 
and the Scottish assignation, 1 83 ; com- 
pletion of assignation, ib. ; old law as to 
diligence in assignee's name after ce- 
dent's death, 184, 185 ; act I693, as to 
this, 1 86 ; practice on this act, ib. ; re- 
striction of it to special assignations, 1 87 ; 
error of Lord Kames in construing this 
act, ib. Note ; practice as to general as- 
signments, ib. ; Spottiswood's definition 
of an assignation^ 188; di3tinction be- 
tween it and a disposition, ib. et seq; 
Erskine's definition, I89, Note; style of 
the assignation by Dallas and analysis of 
its several clauses, 1 90 et seq. ; contrast 
of it with the English assignment, I9I ; 
import of the warrandice, I93 et seq. ; 
omission of the clause of warrandice, 
J 95 ; what warrandice implied, ib. 

I ■ •^ intimation of, I, 196 ; 
use of it, ib. ; ancient form of, 197; o- 
mission of, in Dallas, ib. ; whether e- 
quipollents allowed, 1 98 ; form of the 
intimation, and analysis of it, ib. ; by 
whom to be made, ib. ; erroneous doc- 
trine of Kames as to this, ib. ; notary can- 
not act also as procurator, 1 99 ; where 
there are several correi debendi, ib. ; per- 
sonal intimation, 200 ; where party can- 
not be found, ib. ; intimation at market- 
crosses of head burghs ineffectual, ib. ; 
whether procurator should possess the 
bond as well as the assignation, ib. ; 
reading the intimation, 201 ; where debt- 
or abroad, 202 ; letters of supplement for 
cdictal intimation, ib. ; separate notices 
to factors, relations, &c., 208 ; writing 
to the debtor, ib. ; intimation to a cor- 
poration or trading company, ib. ; inti- 
mation by using diligence, ib.; effect of an 
inhibition, ib. ; danger of using diligence 
in cedent's name, 204; effect of equi- 
pollents of intimation as against the debt- 
or or third parties, ib. ; practice in Eng- 
land, ib. 
■■ ■ translation of, I, 205. 



ASSIGNATION— continued, 
land, If, 305. See Dispositioi 

SIONATION. 

of a reversion, ' 

and disposition 

set, II, 356; of an heritable bo 

of an heritable 



fore infefbnent, If, 385. 

of tacks, II, 50 



and discharge to a cau- 
tioner paying a debt, I, 221. See Dis- 
charge and Assignation^ Caution- 
ers. 
■ whether an inhibiter 



bound to grant, where he has other claims 
posterior to. his inhibition, I, 487. 

to rents, &c. in a dispo- 



sition, II, 235 ; use of it, ib. ; right of 
assignee without it, ib. ; in heritable 
bond, 381 ; to writs and tides, 236. 
I of a personal right to 



apparent heir, 50?. 

ASSIGNEE, meaning of the tern 

ASSIGNEES, exclusimi of, in a 
485. 

ASSIGNING, tenants power of, 
II, 483 et seq. ; where not to 
ib. ; whether assignation infei 
ure, ib. See Tack. 

ASSIGNMENT in England, natt 
I, 177. 183; conveyanoe of, < 
with the Scottish translation, 2< 

ASTRICTION, or Thirlage, II, 
tenant in a lease, 496. 

ATTESTATION of a bond of c 

377. 



B. 



BACK TACK to a reverser, II, S 

BAILIE of Holyioodhouse, Us 
tion, I, 334. 

BAILIFFS, in England, Iheir 
executing personal diligoice^ 
342. 

BASE and Publiclnfeftment, II, i 
273. See Confirmation. 

BENEFICES under the fendd Jf 
36. See Feudal Law. 

BENEFIT OF CUERGY, acMi 
privilege of, I, 158, 154. 

BILLS for Signet Letters, moiti 
I, 237, 238 ; origin of thepfafli 
petUur, 239 ; where passed m 
240; origin of, tJO ; style «f' 
proceeding on, 288. 

BLACK MAILL^ 11^ 23& 



INDEX. 



ONDS, I. 65 ; intention of, ib. ; I BOND,— csontinued. 



:ion of the Court to prevent the 
jm, ib. ; abolition of, by 1 69G, 
ire of this act, ib. 
eeds in creditors and receiver; 
151 ; abolished by l6i;6', 152 s 
the act, ib. 

in deeds, filling up before exe- 
, 147 ; omission to do so, ib. 

jveablc or personal, history of it, 
preliminary history of ancient 
. ct seq. See Usury. Similar- 
le moveable bond to the ' obli- 
jf the Roman law, 10; form of 
n bond for evading the usury- 
England, 1 7 J Note f ; observa- 
this bom), 18. 

>uble, in England, nature of, I, 
istice of these bonds, an<l relief 
hem in equity, 20; inconveni- 
the construction of by the courts 
22 ; remedies by the legislature, 
1 of the bond, 23, Note ; observ- 
3on it, 24 et seq. 
' Band, Scottish, I, 25 ; history 

et seq. ; form of the bond by 

for his ransom, 27, Note ; no 
ir form prescribed by statute, 
ivation of the form, ib. ; Bal- 
fination of * an obligation,' ib. ; 

of double the prinnpal in 
form, S2 ; reason of it, S^ ; 
B restriction of penalties, 3* ; 
r the usury laws on the form, 
eq. ; nature and history of the 
»r money by the Roman law, 
tin(Hion of heritable and move- 
Scotland, 41 ; between heritable 
reable bonds, 42 ; ancient secur- 
way of pledge, 43 ; all annual- 
Id heritable, ib. ; impolicy of this 
; toleration of annualrent for a 

personal bond, ib. ; form of 
ent Scottish bond or ticket, 45 ; 
f the legal toleration of anmial- 
f ; introduction of the oblige- 
pay it, ib. 47 ; of obligation to 
thout premonition, 47; distinc- 
ween the moveable bond or tick- 
the heritable bond, 48; bonds 
interest to descend to executors 

and 1661, 49. 
rm of, by Dallas of St Martin's, 
analysis and explanation of it, 
nter's name, ib. ; receipt of the 
50 ; renmciation of exeepCioiMy 
.. IL 



5S ; obligation to r^ay, 54 ; meaning 
of the word heity 56, 57 ; term of pay- 
ment 57 ; use of short terms, ib. ; to 
pay without fraud, delay, &c., meaning 
of the phrase, 58 ; penalty, ib. ; restric- 
tion of penalties to actual expences, 59 ; 
difference in the quantum of penalty in 
bonds of 1 7th century, ib. ; adoption of 
a fifth part as a conventional penalty, 
60 ; equitable restriction of penalties, ib. ; 
omission of penalty, ib. 6I ; meaning of 
the phrase ' in case of failzie or registra- 
tion of these presents/ 6 i ; no penalty 
where bond unregistered, 63 ; obliga- 
tion to pay the interest, ib. ; meaning of 
the words ^e'tfr/y, termb/, and continual-^ 
fy, ib. ; clause reserving execution, ib. ; 
meaning of it, 64. 

history of the laws relating to the. 



posterior to Dallas, I, 64; introduction 
of bonds blank in cretlitor's name to de- 
feat legal diligence, 65 ; interposition of 
the Court to prevent the abuse from this 
practice, ib. ; delivery of blank bond held 
an assignation, ib. ; abolition of blank 
bonds by I696, 66; blanks to be filled 
up before execution, ib. ; mode of trans- 
acting loans in England and Scotland, 

67. 

form of the, used in practice, I, 



68 ; observations on it, 6^ ; form of, 
by Spottiswoode, ib. ; objections to this 
form, 70 ; peculiarities in the bond, 72 ; 
where motiey advancetl before the date 
of the bond, ib. ; addition of interest al- 
ready due, lb. ; definition of the several 
descriptions of heirs bound, 73 ; dis- 
cussion of heirs, 7* ; benefit of it gener- 
ally renounced in the bond, 75 ; dcfini 
tion* of discussion, ib. ; destination of 
bond to grantee's heirs, ib. ; where ex- 
ecutors excluded, ib. ; effect of their ex- 
clusion from annualrents and penalty al 
so, 76 ; effect of this as to heritable or 
moveable, ib. ; of destination to a suc- 
cession of heirs, ib. 

by co-obliganis, I, 7^; Romm law 



\ 



as to the liability of co-obligants, ib. ; 
import of the phrase * conjuncilif andset^C' 
rally,' 77 ; where obligants bound as cau- 
tioners for principal, ib. ; benefit of dis* 
cussion to such cautioners by Roman law, 
ib. ; practice of renouncing such benefit, 
78 ; their obligation by the Scottish bond, 
ibw ; import of the obligation * as caution^ 
er, 9ntitm, mut JtiHt debtor mih and for 
principal ^t 79; argument of acaieon 

4C 



BOND,— continued, 
this point, ib. ; relief of such cauticmeni, 
80 ; what held distress to entitle tliem to 
relief, ib. ; limitation of their obligation 
by statute, 81 ; what cautioners entitled 
to this limitation, ib. ; effect of the sta« 
tute on the practice of conveyancers, ib ; 

'• — of relief, I, 1 ()1 ; form of relief 

to cautioners priof to the act l695, 
ib. ; effect of the act upon the form of 
the bond, ib. et seq. ; progress of the al- 
teration on the form from the time of 
Dallas, ib. et seq. ; old form of the bond, 
. 1 62 ; observations upon the various claus- 
es of it, 1 63 et seq. ; obligement to pay 
to the cautioner himself, 170, 17 1 ; dan- 
ger of omitting this obligement, ib. ; 
modem form of the bond, I71* Note; 
separate bonds where several cautioners, 
172 ; delivery of bond to one of them, 
with an obligation to produce it, where 
debt small, ib. ; limitation of caution- 
er's obligation, ib ; effect of intimating 
the bond of relief to the creditor, ib. ; 
distinction between the limitation and 
prescription, 173; whether <**jtioner 
may dispense with the benefit of the sct^ 
1 74 ; diligence necessary to preserve re- 
course, ib. ; mode of intimation, ib. ; 
whether equipolents or private know« 
ledge allowed, ib. 1 75. 

assignation of, I, 176. 

' ' translation of, I, 205. 

discharge of, I, 812. 

discharge and assignation of, to a 



cautioner, I, 221. 

of caution in a suspension, I, 376; 



attestation of, 377* 

of caution in a suspension or advo- 



cation of a removing, II, 549* 

heritable, history of. If, 324, et 

analysis of the modem form of. 

See Heritable Bond, 

of manrent, 11, 157 

of presentation, I, 353. See Prc« 

SENTATION. 

' of reversion, II, 359- 



seq. 
379. 



BONDS by societiei or corporations, I, 83 ;, 
£rskine*s definition of a corporation, ib. ; 
nature, constitution, and powers of cor- 
porations, ib. ; obligation by the town of 
Dundee for the ransom of James I, 84, 
Note ; preliminary act of the society de- 
claring the purpose of the kwrn, aod au- 
thorising it, 87} 88 ; use of such mat, 98 ; 
effect of bond« by corpontioni^ ih. ; ex- 
ecution of diligence raised againgt one 



INDEX. 



HON DS, — continued. 

net of magistrates, n/Bfainst tbcir success- 
ors without renovation, ib. ; liability of 
the officers as indivichiuls, ib., 89 ; bond 
by the maf^istrates of a royal burgh, 
j)0 ; by officers of a corporation, ib. ; 
where the individualss arc taken separ- 
ately boun, ib. ; bonds to corporations, 
ib. ; bonds by public trading companies, 
ib. ; by private partnerships, 91 ; nioilc 
of executing such bonds, ib. 

BOOKING, debtor taking sanctuary, I. 
334 ; prisoner for debt in jail books, 343 ; 
on arresting debtor in jail, ib. 

HREVE TESTATUM, II, 121 et seq. 

BhEVI MANU poinding, account of, I, 

389 et seq. Sec Poinding. 
— ^ ancient mode of removing 

tenants, II, 510. 

BRIEVES of distress for debt, history, na- 
ture of, and mode of execution, I, 39^, 
401, 408, 413 ; change of, for precepts 
and signet letters, 421. oee Poinding. 
Horning. 

BULL of excommunication, II, 102. See 
Excommunication* 

BURDENS, engrossing in sasine, II, 35S. 
— .— — — public, whether landlord or 
• tenant liable for, II, 49.5, 496 ; stipula- 
tions OS to, in tacks, ib. 

BURGESSES, description of, II, 550. 

BURGAGE SUBJECTS, tacks of, II, 504 ; 

whether assignable, 505 ; authority for 
. repairs in, ib. ; jedges, ib. ; removing of 

tenants in, 550. See Removing. 

BURGH ROYAL; bonds by the magi- 
strates of, I, 9O; by the officers of a 
corporation, ib. ; bonds in favour of a 
corporation, ib. ; progress of the system 
of distresses for debt in the burghs, 390 
ct seq. See Poinding. Corporations. 



CANON LAW, taking interest prohibited 
by the, I* 9 ; observed in England, ib. ; 
efiecU of the prohikHtion, 18, ig. See 



CAPTION', Letters of, history of. I. 312; 
condition of prisoners under the letters 
of four forms, ib. ; where debtor sur- 
rendered, ib. ; where he was denounced, 
3\3 ; ancient form of caption, 314; pro- 
cedure in obtaining tlie letters, .S 15 ; dif- 
ficulties in enforcing the execution of, and 
compulsitor on sheriffs to obey the letters, 
3 1 5 et seq. ; analysis of the principle and 
styles of the letters, 3 1 7 et seq. ; jails, 
318; ancient condition of liberation, 319 ; 
comparison of the style with the precept 
of the ancient writ, 320 ; analogy be- 
twixt the original process of outlawry 
in England and 2)cotland, 322 et seq. ; 
mode of executing the caption, 393 ; an- 
cient form ot\ 324 ; homing against ma- 
gistrates refusing to assist, ib. ; analogy 
betwixt those writs and the old letters of 
four forms, 325, duty of sheriffs, 326; 
hardship of the duty of magistrates as to 
the seizing of debtors, ib. ; actions of da- 
mages against, 328 ; time for executing 
the caption, ib. ; Sunday, ib. ; holidays, 
329 ; impediments to the execution, 
ib. ; protections, ib. ; from the king, ib. ; 
abuses of, 330 ; abolition of, 331 ; pro- 
tections to bankrupts, ib. ; protection 
from place, ib. ; sanctuary, ib. et seq ; 
apprehension and incarceration of the 
debtor, 337 ; solemnities to be used by 
messenger, 338 ; deforcement, ib. ; ef- 
fect of suspension af\er apprehension, 
339 , touching the person of debtor, ib. ; 
jail to be carried to, 342 ; booking in 
jail books, 343 ; effiect of it, ib. ; repeti- 
tion of, where debtor arrested in jail, ib. ; 
form of arresting debtor in jail, 344; 
where caption against several debtors, 
ib. See Liberation. 

power of messenger with, in for- 



cing doors, &c. I, 446. 

CASUALTIES of Superiority, II, 255; 
entry money, 302; on annualrent-rights, 

377, 378. 

CATTLE found trespassing, poinding of, 
I, 389 ; employed in time of labour, can 
not be poinded, 438. 

CAUSE of granting a disposition, II, 232. 

CAUTION, in bills of suspension,^!, 365 ; 
bond of, 376 ; attestation, 377 ; jura- 
tory, 369 ; where juratory caution inad- 
missible, 882 ; oath of the debtor, and 
dispodtion omiiium boncnrum^ 368. 



CAUTION by tenant in a removing. If 
547 ; fonn of the cautioner's obligation, 
ib.. Note; in an advocation or suspen- 
sion of a removing, 5 19* 

■ demand for, where tenant out 

year in arrear, II, 499. 

■ loosing arrestment on, I, 458. 



CAUTIONERS in personal bonds, I, 77; 
benefit of discussion to^ by Roman lav, 
ib. ; practice of renouncing it, 78 ; thnr 
obligation by the Scottish bond, ih. 79; 
their relief, 80 ; statutory limitation of 
their obligation, 81 ; cautioners to wbom 
the statute applies, ib. 

- bond of relief to, I, iGl; 



distress entitling to relief, 80, l(^;a* 
tent of relief, 1 66, l67; relief agiiBst 
each other, 1 72 ; how the septennul li- 
mitation is made to commence, ib. ; u> 
ture of the limitation, whether mtj be 
dispensed with by cautioner, 174; dili- 
gence requisite to preserve the reooanCi 
ib. ; intimation of bond of relief, 172; 
mode of intimation, 174. 

" assignation and diadioip 



to a cautioner paying a debt, I, 221 ; »> 
lief against the others, 224; where somecf 
them bankrupt, 225; use of an aiagBi> 
tion to the payer, ib. ; danger of aUoviif 
one to obtain assignation to the wiiole^ 
226 ; some insolvent before the diitrei^ 
ib. ; extent of payer'a remedy aj^HDit 
debtor, 228 ; danger of paying widwat 
distress, 229 ; whether payer on diitrai 
affected by septennial limitation, ib.; 
where he pays without distresi» ik ; wk- 
ther must communicate eaaes^ iiv 230; 
intimation of his assignation, 231 ; eftct 
of creditor relaxing a cautioner, iK 

— in bond of pretentatioB, dnj 



of, I, 354 ; responsibility of, 355; vk* 
ther relief against principal 
ib.; whether entitled to the 
limitation, ib. ; where bound that Mitf 
shall pay as well as appear, ih. 
— ■ — ■ in a suspensioa, I, 3S1 



CELT^, nations under the 
of, II, 29. 



CESSAVIT, writ of, against teaaMi «k 
England, II, 559» 



CHALKING the door in ttriMn 

form of warning by, II, 651, 55% 5» 

CHABGE^ daya of^ on registered obiip 



INDEX. 



continued. 
1 4 ; omission of, in clause of 
116; on Iiornings^ 237 i on 
92, 2(i3. 

opy of, I, 301 ; requisites of 
S, .-^O*; of inhibitiun, 478; 
; 48 () ; in executing a pre- 
ling, II» /iSk 

eneral, to enter heir, whether 
' inhibited on, I, 498. 
ajjainst superiors, II, 301; 
}i) 302. 



)riginal, history of, II, 117; 
; establi»*hment of the feudal 
I ; exorbitant power of the 
ir discords — condition of the 
judicial powers of the feudal 
pares curiae, ib. ; form of feu- 
ire, 1 -20 ; proper investiture, 
estatura, 121; improper in- 
. ; distinction between proper 
r investiture, 122; form of 
1 England, 1 23 ; conveyance 
24 ; similitude between the 
and Scottish charter, 125; 
s clauses, ib. et seq. ; tenures, 
orm of delivery of land in 
; where ^ranter was absent 
ossession, ib.; form in Scot- 
precepts of sasine, ib. ; real 
33 ; certificate of sasine pro- 
s, 134; attestation by nota- 
asine to a procurator, 136; 
practice, ib. ; custom in Eng- 
iservations upon the old form 
pt, 1 37 ; place of taking sa- 
mbols, 138; sasine ox, ib.; 
separate precepts, 1 39 ; dis- 
til their production afler 40 
annexation to the charters, 
of the parts of the present 
ler, ib. ; analysis of it, 1 40 ; 
ib. ; habendum, 141; red- 
mdice, 143. 

cottish, by Spottiswoode, a- 
[, 1 45 ; clauses of it, 1 55 ; 
1 dispositive, ib. ; designa- 
ranter, 1 56 ; cause of grant- 
(positive words, eflfect of, ib. ; 
'>9; reddendo, l60; warran- 
ecept of sasine, l6l ; sub- 
testing dause, 163; clause 
1, statute as to, ib. ; limita- 
:t to charters by subject su- 
Mrhere to be registered^ l64. 
the amplifications or addi- 
in, II, l64; description of 



CHARTER,.^continaefl. ICOLLEGE OF JUSTICE,— conHmied, 

the estate, l66; houses, towers, &c. ib.;| Scottish privy council, S6S; institution 
roads, 1 67 ; meadows, 1 68 ; pastura^gre. 
ib. : mil!s, multures, &c. lf)9 ; origin of 



thirlaofe, ih. et seq. ; nature of it, 1 70 ; 
effect of the convevjince of mills, mul- 
turcs, Sec. 171 ; whether carried witlj 
the lands, ib. ; fishings, 1 72 ; peat and 
turf grounds, 173 ; coal, ib. ; warrens, 
ib. ; dovecots, ib. 174; gardens and orch- 
ards, ib. ; woods, 175; courts, ib.; he- 
rezeld, ib. ; common pasture, ib. ; per- 
tinents, ib. Sie Sasine. Rcsig. nation. 
Confirmation. 

— of confirmation, II, 294. 

— of resignation, II, 265, Note, 
of resignation and confirma- 



of, 423 ; its supreme jurisdiction, ib 
consideration of its powers in enacting 
the act of sederunt 1756, 11,542. 



tion, II, 297, 29s. 

CHATTELS, meaning of the term, I, 40. 

CHOSE in action, signification of this 
phrase, I, 39, 177. 

CITATION on diligence, 1, 237, 292, 293 ; 
edictal, 293. See Charge, Diligence. 

CL.ARE CONSTAT, precept of, whether a 
good title to pursue a removing, II, 533. 

CLAUSE of registration, history of, I, 92. 

See Registration. 
testing, history of, I, 121. See 

Testing Clause. 

CLAUSES, construction of, with reference 
to each other, II, 141 et. seq. Sse 
Charter, Disposition. 

- ■■ ■ 1 division of deeds into, II, 154. 

See Deeds. 

• 

CLERGY, effects of the art of writing be- 
ing confined to them, I, 1 53 ; their mo- 
nopoly of the office of notaries, ib. ; whe- 
ther may now act as notaries, 1 59, 1 60 ; 
mode of securing their acquisitions, 459, 
461. See Ecclesiastical Courts. 

— . benefit of, account of the privi- 
lege of, I, 153, 154. 

COAL, whether carried with the land, II, 
173. 

COINS, ancient, II, 235. 

COLLEGE OF JUSTICE, origin of its 
jurisdiction as a court of equity, I, 36 1, 
362; collision of its jurisdictioir with 



COMBAT, single, the ancient mode of de- 
termining di^-)utes about land, II, 13d; 
c!:nmpions, ib. 

COMMISSARY COUllTS, establishment 
of, at the reformation, I, 1 04, 269 ; new 
mi nation of commisiiaries by tlie bishops 
at the establishment of episcopacy, 277 ; 
inhibition against interference with tlieir 
jurisdiction, 46 1. 

COMMISSION of rebellion in England,' 
form of, I, 322. 

COMMON law, of England, foundation of 
it, II, 17; neglect of the study ol^ in 
Scotland, 4, 5, et seq. 

-^-^— pasturage, conveyance of, in a 

charter, II, 17 6. 

COMMUNITIES or Corporations, bonds 
by, 1, 83, See Corporations. 

COMPANY, public trading, bonds by, I, 
90 ; by private partnership, 9I ; mode 
of executing such bonds, ib. 

intimation of an assignation 






to, I, 203. 

COMPETITION. See Preference. 

CONDITIONS in charters, power of su- 
periors to insert, II, 304, 305; oppres* 
sive in wadsets, 362, 36%, 

CONFESSING judgment in England, a- 
nalogy between the warrant for, and the 
Scottish mode of registration, I, 95, ^6 ; 
procedure on the warrant, 105. 

CONFIRMATION by superior, history 
of, II, 249 ; among the Gauls, ib. ; in 
Britain, 250 ; under the feudal system, 
251 ; dangers of a number of soperiprs 
in subinfeudations, 252 ; effect of for« 
feitures, 253 ; king's vassals hdding in 
capite, ib. 254; infef^ments bj them,* 
ib. ; noble, base, public, and private 
Infeftments, ib. ; nature of the subinfvii- 
dations, 9,55 ; statutory restraints uptfki 
them, ib. ; origin of the peculiarity in 
wardholding, ib. ; recognition^ ib. ; 



INDEX. 



CONFIRMATION,— continued 
fttatnte dispensing with luperior^t con- 
•eoty 856 ; infefbnents a me de superiore 
mto, 257 ; neglect of the act, ib. ; re- 
vivid of the forfeiture of recognition, 
S58 ; nullity of infeftments without su- 
perior's consent, ib.; nature of the in- 
feftroent a me de suporiore meo, 259 ; 
English definition of a confirmation, ib. ; 
distinction between the infeflment a me 
and a resignation, ib. ; effect of the in- 
feftment a me, ib. ; of a resignation be- 
fore sasine, ib. ; inconvenience to vassal 
from superior's incapacity or neglect, 
260 ; dispositions, with precepts de me, 
S6l ; nature of this infeftment, ib.; in- 
convenience of it, ib. ; liability of vassal 
to recognition, ib. ; preference of land 
rights prior to the establisliment of re- 
gisters, 262 ; of public to base rights, 
ib , 265 ; introduction of civil possession 
in base infeftments, 264 ; old mode of 
transmission of land, ib. ; obligations of 
seller, ib. ; charters de se and a se, ib. : 
obligations on purchaser, 265 ; mode of 
entering, ib., 266 ; comparative advant- 
ages of the two modes of entry, 267 ; 
difficulties of obtaining entry, 268 ; act 
1469 as to entry of apprisers, 26.9; de- 
vice by purchasers to obtain the ad- 
vantage oi it, ib. ; apprizing the lands as 
creditors, ib. ; gradual admission of pur- 
chasers by the superior^ 270 ; adoption 
of the present disposition, ib. ; distinc- 
tion between a charter and a disposition, 
271 ; errors of authors as to this, ib. ; 
advantage of dispositions, i}j. ; indefinite 
precepts, 272 ; confirmation of, ib. ; use 
of double holding^s, 2/3 ; wiier? only one 
holding of di^poner, how to get entry 
from superior, ib. ; act J (^):i authorizing 

, infeftment on procuratories or precepts 
after granter's death, 274 ; preference of 
sasines by registration, il). ; of &asines a 
me not confirmed, 273 ; esUiblishment 
of civil possession, ib. 

— ^— completing title of 

])urchaser by, H, 294; tonn of charter 
oi\ ib. Note ; parts of it, i^95 ; confirma- 
tion before sasine, 296 ; the progress of 
titles after confirmation, 297. 

and resignation, chart- 



CONJUNXTLY,— continued, 
tion of the phrase in obligations, I, 77 ; 
in the address of diligence, 287* 

CONSIDERATION for granting a dispo- 
sition, II, 232. 

CONSIGNATION in a suspension, I, 
383 ; loosing arrestment on, 458. 

■ and premonition, pro- 

curatory of, by a reverser in a wadset, 1 1, 
SG3. 

of redemption money 



erof, II, 297,298. 



CONFORM, Letters, I, 238 ; decreets, 
27a 

CONJUNCTLY and Severally, significa- 



in a wadset, II, S65 ; where consigna- 
tory named in deed, ib. ; on whom loss 
by his bankruptcy falls, ib. ; where no 
consignatory named, ib. ; receipt for the 
money, 366 ; effects of consignation, ib. ; 
whether consignatory liable for interest, 
367. 

CONSOLIDATION of property and su- 
periority, ir, 222, 223,292; reinstating 
reverser of a wadset by, 368. 

CONTIGUOUS Lands, sasine in, II, I99. 

CONTRACT of location, II, 456. 

CONVEYANCE of land anterior to the 
fiefs, II, 64. See Land, Feudal Law, 
Charter, Resignation, Disposition. 

CONVEYANCING, objecUand use of the 
study of. See Preface. Effects of the 
language and ideas of tlie Roman juris- 
prudence on the style and manner of 
deeds in tlie 13th century, I, II ; neces- 
sity of preserving and adhering to the 
forms of style, 70, 71 ; rules by which 
conveyancers should be guided, ib. ; 
causes of the changes on the practice of 
Scotland, 11, \ et seq. ; cause of the dif- 
ference in the manner of treating the 
science by Scottish and English lawyers, 
4 et seq. ; mode of studying it, ib. 

CO-OBLIGANTS, bond by, I, 76, 77. 
See Bond. 

COPY of charge, requisites of, I, 301 et 
seq. See Charge. 

COPYHOLD, tenure of, in England, II, 

479. 

CORN, growing, poinding of, I, 441 ; 
whether affected by inhibition^ 481. 



CORPORATIONS or 

I, 83 ; Erskine's definition of 1 
tion, ib. ; nature, constitution, 
era of, ib. ; mode of engaging : 
87» 88 ; effect of bonds by, ii 
tion and effect of diligence ^ 
responsibility of the officers ai 
als, ib. 89 ; bond by magistrati 
al burgb, 90 ; by the officen 
poration of a burgh, ib.; whe 
dividuals are taken separate 
ib. ; bonds to corporatioris, ib., 
lie trading companies, ib. 
————— intimation oi 



nation to, I, 205. 
COUNTIES, derivation of, 11, 3 
CRAIG, Sir Thomas, II, 7. 
CREDITOR. See Heritable Ci 

CROSS, ancient mode of subsc 
deeds by sign of the, I, 122. 

— market, and pier and sb 

mation at, I, 202 ; execution of 
at, 293. See Eoictal Intima 

CURSING, Letters of; theanden 
enforcing the sentences of eoc 
courts, I, 100; caption upon, 
ture of the letters, 102; aba 
269 ; appellation from, 46SL 



DALLAS of Sl Martin's, obscm 
his ijtyles, II, 2. 

DATE of Deeds, how far a sola 
13-2 ; effect of omissions of, 155, 
of letters of homing;, I, fJ 



of a suspension, 382. 

DAYS of charge on registered oWf 
I, 114; where an omission of, h 
of registration, 1 1 6 ; on hormg 
on diligence, 292, UgS; of fW 
remove, II, 515, 5l6, 530; of 

S 



on decree of removing, 

MOVING. 



557. 



DEBITA FUNDI, origin and dH 
II, 392, 405 ; arising from nc 
4 1 4, 436. See Poindixg the Ob 

DEBTORS, barbarity of tlie ancifl 



I N D EX. 



, — continued* 

, 242 ; Roman law, ib. ; S;ixon 
English law, 244, 245 ; Scot- 
247 et seq. ; condition of, un. 
w when apprehended, 312; ap- 
n of, 328 ; solemnities reqni- 
339 ; sanctuary to, 333 ; incar. 
f, 342; personal execution a« 
k debtors, 357* See Prison- 

TION. LlBERATIOK. 

TOR of redemption of a wad- 
)6 ; of irritancy of a tack, 497; 
ht, 498. 

>f poinding the ground, II, 

r mails and duties, distinction 
ind poinding the ground, 11, 



cient mode of executing, in the 
irts, I, 94 ; old form of execu- 
luthentication of, by notaries, 
ing of, 109; superseded by re- 
ib. ; subscribing by sign of 
, 12'2 ; authentication of, by 
; proof where seal questioned, 
Ttion of witnesses, 125; sub- 
of by 1540, 126, 127; sub- 
by surnames, 127 ; writers 
I designations, 129; subscrip- 
lesipfnation of witnesses, ISO ; 
ow far a requisite^ 132 ; mode 
; deeds, 133, 134; stamps for, 
; decisions of the courts as af« 
e authentication of, 135; mode 
on and authentication of^ 1 36 
iee Testing Clause. 
servations on the narrative and 
>, I, l63 ; use of recitals in a 
lb. ; prefaces to, anterior to the 

5. 

guage of, II, 1 51 . See Land« 

^AW. 

VfENT of messengers, signal 



S PERSONiE in rentals, II, 
icks, 482. See Tack. 

VTION of homing, I, 841 ; 
ce of rebellion attached to the, 
}. ; abrogation of this eonse* 
!79; f^mn of tlie soleiBiiityy 
lisitea cdTi 30&« 307 ; accumu- 

IL 



D ENUNCIATION,— continued. 



f DFLIG E NCE,-MroDtinued. 



lation of principal and interest by, 310. 
See Diligence^ 



DEPENDING Action, arrestment on, I, 
449 ; inhibition on, 490 ; where action 
afterwards submitted, 485; where the 
libel general, 491. 

DESCRIPTION of lands in an original 
charter, II, 166. 

DESERTION of possession* removing a« 
gainst tenant for, II, 545. 

DESIGNATION of writer and witnesses 
to deeds a statutory solemnity, I, 1 30 ; 
error of, in testing dause, 141 ; ambigu- 
ous designations, ib. ; and name of grant* 
er of an original charter; II, 156; of 
notary in doquet, 192 ; of granter of a 
disposition, 232; disposition by supe- 
rior, 277. 

DESTINATION in tacks, strict construc- 
tion of, II, 482. 

DIET in a removing, II, 535, 541. 

DILIGENCE, old mode of ranking ere- 
ditors with, I, 102; mode of obtaining 
after death by registration of obligation, 
118, 119. 

necessary to secure against 



the septennial limitation of cautionary ob- 
ligations, I, 174. 

■ by an assignee, I, 184 et 

seq. ; intimation of an assignation by 
using, 203 ; dawer of using it in ce- 
dent's name, 204 ; conveyance cf, in a 
translation, 209 ; execution of, by a 
grantee where already raised, 210 ; rais- 
ing it in his own name, ib. 

Personal, history of, 1, 234 ; 



Stair's definition of the word, ib. ; origin 
of it, 235 ; distinction between executo- 
rials and diligenoes, ib, ; meaning of the 
term expeding letters, %$& ; diligence ad 
facta prestanda, ib. ; where the decree 
is for a precise and liquid sum, ib. ; horn 
ing and poinding, ib., 237 ; warrants for 
h^ing, 2^7 ; signeting the letters, ib* ; 
days of charge, ib. ; bills for homing on 
decrees of inferior judges ib, et seq. ; 
date and signeting of the letters, execu- 
tion, denunciation, registration, caption, 
241 ; effect of dennaoatioD, ibL; inqui* 

4D 



ry into the origin and source of the pe* 
nalty of rebellion being attached to fail- 
ure in payment of debts, 242 et seq. ; 
barbarity of the ancient laws against 
debtors, 242 ; Roman law, ib. ; Saxon 
laws, ib. ; English law after the Con- 
quest, 244 ; analogy of the ancient law 
of Scotland with the English law, 247 ; 
jurisdiction of the clei^ in Scotland, and 
mode of enforcing their sentences by let- 
ters of cursing, 248 et seq. ; origin of the 
acts of warding, ib. ; warrants of, and 
mode of executing them, 255 ; abuse of, 
ib. ; progress of writs for personal execu- 
tion during the reign of the five Jameses, 
257 et seq. ; letters of four forms, 266 et 
seq. ; progress and changes of the law 
since the Reformation, 269; abolition of 
letters of cursing, ib. ; appointment of 
commissary courts, ib. ; institution ' of 
homing on sentences in factor and of 
poinding for payment of debt, 270 ; de-^ 
erects conform, ib, ; restoration of per- 
sonal diligence, 272 ; rebellion against 
the king the foundation of it, 273 ; dis- 
tinction between real and civil rebellion, 
ib. ; institution of the register of hcNrn- 
ings for ascertaining the escheats by de« 
nunciation, 274; mode of levying es- 
cheats, ib. ; letters of fire and sword), ib. ; 
act 1 584, authorizing homing and poind- 
ing for liquid sums, 275 ; changes upon 
the letters of four forms, 277; nomi- 
nation of commissaries at the establish- 
ment of episcopacy, ib* ; homing on 
their decrees, ib ; abolition of the letters 
of four formsy and adoption of letters of 
homing on single charge, 278^ i abroga- 
tion of the consequences of civil rebel- 
lion, 279* 

style of. See Horning. 



Caption. Inhibition. PoiNonrck Ar- 
restment. 

prestable, by an heritable 



creditor in possession, II, 38^* 

DISCHARGE of a bond, I« 212; extinc 
don of obligations, ib. ; oanoelling deeds 
on payments ib. ; ancient forms of dis- 
charges, 213; partial discharges, ib. ; 
cases where a iormal discharge necessary, 
214 ; meaning of the term, ib. ; form of 
dischaii^ by Dallas^ 215; remarks on 
its dauses^ iU; meaning of the phrase, 
* quit olaini,' 2l6; danger c^ general 
clauses and discharge^ 217 ; warrandice. 



INDEX. 



DISC H ARGfi,«— continuect 
SIS; eflTect of implied warrandice, ib.; 
division of the parte of the deed, 219; 
inaccuracy of Spottiswoode's form, ib. ; 
recording the deed where dih'genee has 
been done^ ib. ; discharp^e by an assig- 
nee, S30 ; delivery of diligence, &c., ib. ; 
by whom the deed is drawn and paid 
for, ib. 

I and assignation to a cau- 

tioner paying a debt, I, 23 1 ; objections 
by creditors to grant assignations, 222 ; 
whether they are bound to assign, ib. ; 
where creditor has done diligence, 223 ; 
whether bound to assign secnritios, ib. ; 
necessity of assigning where several cau- 
tioners, ib., 224 ; use of an assignation 
to the payer, 225 ; danger to the others 
by allowing one to obtain assignation to 
the whole, 226 ; bankruptcy of some of 
them before- distress, 227 ; Dallas's form 
of the discharge and assignation, 228 ; 
narrative of distress*, use of, ib. ; specifi- 
cation of the sum paid, 229 ; use of the 
discharge, 880 ; intimation of the assign- 
ment, 231 ; of the assignation, ib. ; war- 
randice, 28i et seq. See Cautioners. 

■' of inhibition, T, 499* 

■ of a wadset, IF, 357. 

■ and renunciation of an he- 



ritable bond, II, SS9 et seq. 

DISCUSSION of heirs, I, 74; heirs enti- 
tled to the benefit of, ib. ; order of their 
liability, 75 ; renunciation of the benefit, 
ib. ; definition of discussion^ ib. 

of cautioners, I, 77; their 
privilege by Roman law, ib. ; practice of 
renouncing tlie benefit, 78 ; form of the 
Scottish bond implies a renunciation of^ 
79. 

DISPOSITION by vassal to superior, II, 
229 ; form of, 230, Note : analysis of it, 
ib. et seq. ; description of grantee, 232 ; 
inductive cause, ib. : dispositive wokIs, 
233 ; procuratory for, resigning ad reina- 
nentiam, 234 ; clause of warrandice/ ib. ; 
assignation to rents, &c., 235 ; use qf 
this clause, 237 ; effect of the warnm- 
dice in it, ib. ; term of entry, ib.; assig- 
nation to the writs and titles, 238 ; 
where they include other subjects, 339 ; 
executing the procuratory, ib. ; where 
lands conditionally resigned, ib. ; record- 
ing the instrument, and effect of it, 240, 
See Resignation. 

■ origin and progress of the, 



DISPOSITION,— continued. I DISPOSITIVE dauae of an origin 

II, 261 ; old 'mode of transmission, 264 > er, II, 157 ; of a disposition tc 
obligations on seller, ih. ; separate chart- 
ers de se and a se, *ib. ; obligations on 
purchaser, 2()5 ; entering with superior, 
ib., 266 ; difficulties in obtaining entry, 
26s ; entering as appriaers, 2f>p ; gradu- 
al adirission of purchasers by superiors, 
270 ; adoption of the present disposition, 
ib. ; distinction between it and a charter, 
271 ; advantages of it,ib.; indefinite pre- 
cepts, 272 ; confirmation of, ib. See 
Confirmation. 

by superior to vassal, 11, 



27(5 ; form of it, ib.. Note ; analysis of 
it, 277 ; obligement to infefV, warran- 
dice, discharge of mails and duties, 278; 
meaning of the wonis, ' claim of right, 
property, or possession, petitory or pos- 
sessory,' ib. ; completion of the right. 
279 ; resignation in favorem, ib. ; chart- 
er, 285 ; confirmation, 294. 

common, II, 298; obliga- 



tion to infeft, and manner of holding, ib. ; 
expence of infefling, 299 ; ' exception of 
tacks in the warrandice, ib. ; precept of 
sasine, ib. 

and assignation, II, 305 ; 



i:ior, 233; words of disposition, ib 
charter by progress, 287; of-ii 
3 1*4 ; of an heriubk bond, 3S0, 

DISTRESS for debt, explanatioD 1 
' doctrine of\ 1, 3S9 et seq.; Wn 
392 et seq. See Poinding. P«j 
• THE Ground* 

DOQUET, IS^oUry's, to a sune,!!, 
et seq. 



effect formerly given to chartei's without 
sasine, ib. ; strict construction of tlie o- 
• bligation to infeft in disposition!, SO6 ; 
po^er to assign before infeflment, 307 ; 
afler it^ ib. ; act 1693 extending the 
right of infeftment to singular successors 
by assignation,- 308 ; danger of persona] 
rights, ib. ; conveyance before infeft- 
ment, 310; methods of forming the con- 
veyance, ib. ; . insertion of anomalous 
clauses, 311; of procuratories and pre- 
cepts, reason of it, ib. ; expression of the 
warFandice,*312 ; effect of disposition in- 
dependent of infeftment, 313 ; competi- 
tion of persQiial rights, 314, 315; gene- 
ral rules as to, 315; eftect of disponer 
completing his titles posterior to the o- 
ther sasines, .316 ; preference by accre- 
tion, 317.; effect of inhibition against an 
intermediate assignee, ib. ; practical rules 
in transacting conveyances of personal 
rights, 319; infeftments by assignees^ 
ib. 

of a reversion, 11/ 354. 

- and assignation of a wad- 



set, II, 356; of an heritable bond, S&7. 
— — — — by a wadsetter to a re- 



verser, II, 370. 

' distinction between it and 



an assignation, I> 188, 18S* 



DOMICILE, constitution df, I, i^l; 
dinary ancl occasional, 493, ^ 

DOMINIUM DIRECTUM, and DO 
NIUM UTILE, II, 147ct«(t;« 
nation ad remanentiam, 222, 223; 
position to superior, 230 ; by sipi 
276 ; resignation in' favorem, : 
charter and sasine, 285 ; oooaflfid 
292. 

DONATORY, origin of the worf, 1, 
* gifts of forfeited estates to, ib. 

DOOR, chalking the, warning tent 
in burgh subjects, II, 551, o.U 

DOUBLE Bonds, nature and uses 
19. See Bond. 

DOVECOTES, conveyance of in i 
er, II, 173, 174. 

DWELLING-HOUSE, debtor's,* 
ary.in England, I, 335 ; cause of i 
ot^ this privilege in Scotland, 'SS^. 



E. 



EPCLESIASTICAL COURTS, \h 
. cient jurisdiction, I, 98 ; their atte 
monopolize the national bttsina 
mode of enforcing their sentence 
fetters of cursing, ICO; caption a 
letters, 101 ; £jrm of the lettan 
abuse of the process of ezcoain 
tion, 1 03 ; effects of the refomal 
this process, 104; suppression of 1 
judicatories, ib^ 269; erection of ce 
sariat jurisdictions, iU ; origin d 
jurisdiction in civil causes, and opp 
effects of their sentences, 240 et 
such effects abrogated by 10. M 



INDEX. 



ASTICAL,— continued. 
95 1 ; inhibition against interfer- 
th their jurisdiction^ 4()1. See 
JARY Courts. 

L. intimation of aflsignations, I, 
[edition of diligence, 9p3 ; of in- 
. 4-79 ; of requisition by a wad- 
I, 359 ; of premonition by a re- 
{64. 

UGH, the commune fomm (»f 
n abroad, I, 202 ; intimation of 
rnation at the market^cross of, 
1 shore of Leith, ib. ; execution 
nee at, 293 ; intimation of a re- 
i by a wadsetter at, II, 359; of 
tion by a reverser, S64w 

, meaning of the term, I, 52. 

^NS, usury permitted among tlie, 



•eversion, II, 339^ See Wadset. 

N of tenants, ancient method of, 
; mode of execution on decree of 
5, 5S5 ; whether a previous charge 
y, 536; homing on decree of 
f Session, ib. ; days of charge, 
ecept of, by the sheriff, 538; 
P, ib. ; solemnities of execution, 
rument of ejection, 539, Note; 
rnt of possession by the ejector, 
:tion under the act of sederunt 
jcember 1756, 542; ejection in 
ibjects, 552. 



EJECTMENT, —continued. 

ors ailer notice,. 558 ; penalty against 
such possessors, ib. ; removing oh for- 
feiture of lease, 559 ; destraining for ar- 
rears, ib. ; writ of cessavit, ib. ; remedy, 

• whereno forfeiture intende<l, 560, Note ; 
process by re-entry and ejectment, ib. ; 
clauses of re-entry on arrears, ib. ; sta- 

' tute 4. Geo. Ill, to facilitate re-entries, 
ib. ; comparison of this statute with the 
act of sederunt 1756, 562; relief to the 
tenant in equity, 563 ; principle of the 
English statute, 564. 

ELEGIT^ writ of, against land in England, 
I, 432. 

ELUSORY rent in a lease, effect of, II, 494. 

EMPHYTEUSIS of Roman law, analogy 
betwixt and the Scottish feuholding, II, 
394, 396 ; nature of tenant's right imder, 
397. 

ENDURANCE of tocks, term of, II, 488 
et seq. 

ENGLISH double bonds, I, 19; form of 
personal diligence, 234; mode of for- 
cing debtor's appearance in court, 245 ; 
execution on decree, 246 ; of personal 
diligence, 339 et seq. ; law as to main- 
tenance of prisoners, 343 ; writs against 
moveables, 402 ; analogy and compari- 
son between the English and Scottish 
diligence for attachment of moveables, 
412, 438, 450, 453 ; English lease, defi- 
nition of, II, 469 ; parts and effect of.it, 
471 ; ejectment of tenants in England, 
553. See Land Charter. Eject- 
ment. 



1ST, or removing of tenants in 
, If, 553 ; of the form of the 
lease, ib. ; definition of the term 
n England, ib. ; remedy to te-L£NTAIL, tacks of estates under, II, 
possessors ejected, ib. 554 ; re- 1 503. 
the lord on tenant refusing to 
possession, 554; action of eject- 
1 trespass, ib. ; trial of the titles 
arties, 555; correspondence be- 
e English and Scottish mode of 
I or ejectment, 556 ; possession 
ance, ib. ; entry of the proprie- 
piration of lease, ib. ; memoran- 
t> ib. ; declaration in ejectment, 
m of trespass for recovery of pro- 
tenants at will, 557 ; where Uiey 
wn the land, ib. ; where they 
and afterwards sow the land. 



ENTRY, termor, in a disposition, II, 237. 
■ with superior, 11, 300 ; in tacks, 

487 ; omission of, 488. See Superior. 

Confirmation. Resignation. 

EQUITY, origin of the distinction between 
the courts of law and, in Englandi 1, 360, 
361 ; in Scotland, 36l, 362 ; application 
for redress in, 364. See Suspension. 



ERASURES in deeds, effect cf, I, 145. 
ite 1729 agaiBSt wilful possess- 1 ERRORS in deeds, I, 145> 14£. SeeTssT- 



ERRORS,— continued. 

iNO Clause. In etecution of inhibition, 

482, 486, 438, 489. 

E-CHEATS on denunciation for debt, how 

ascertained. 1, 274 ; mode of levying, 
ib. ; abolition of, 279- 

ESCUAGE, II, 395. 

EVIDENCE, ancient modes of proof by- 
ordeal, single combat, &c. J, 121 ; ad- 
vantage of proof by writing, 128# 

, — of deed. See Testing 

Clause. 

of a lost sanne, II, 208, 

209. 

EXCOMMUNICATION, the old mode 
of enforcing sentences of ecclesiastical 
couru, I, 99; consents to, ib.; letters of 
cursing, 100; caption on these letters, 

101 ; nature of letters of cursing and of 
the pope's bulls of excommunication, 

102 ; abuse of the practice of, 103; ef- 
fects of the reformation on, 104 ; origin 
of, in the sentences of ecclesiasticRl comts, 
248 et seq. ; abrogation of the conse- 
quences of, 2.5 1 ; form of caption against 
excommunicated persons, 260, Note. 

EXECUTION of Deeds. See Testing 
Clau S£. Of homing, ancient mode of, I, 
300 ; analysis of it, 30 1 ; copy of charge, 
302, 303 ; place of, 304 ; time, S05 ; of 
denunciation, ib. ; of caption, 328, 328, 
338, 342 ; of inhibition, 478, 479; er- 
rors or omissions in, 482, 486, 488, 489 1 
of a precept of warning, II, 534; of an 
ejection, 538; of warning and faction 
in burgh subjects, 551, 552. See Dili* 
GENCE, Caption* 

EXECUTORS, responsible for moveable 
debts, I, 55 ; they are heirs in a move- 
able bond, 57 ; also to heritable bond if 
• creditor die before term of payment 
76 ; where they are excluded^ iU 

EXPEDING letters, meaning of the phrase, 
I, 236. See Sianet Letters. 

EXTINCTION of obligations, I» £12;. of 
a wadset, II, 357 ; of an heritabk brad, 

389. 



EXTRACTS o£ SAsine^ how far 
U, 209. 



re. 



INDEX. 



FACTA pnestanda, ad, mode of enforcing 
obli^^tioiM, I9 S36 ; poinding inapplica- 
ble to, S9^ 

FARMS, meaning of, in an assignation to 
fents. Sec, II, 236. 

FEU-ANNUAL. II. 326. 

-, Sir Thomas Craig's definition of a, 
II, 146et8eq. 

holding, analogy betwixt and the 
Roman Emphyteusis. II, S96. 

daties, poinding the ground for, II. 
404; preference for, 413, 414. See 
Poinding the Gbound. 

FEUDAL law, hii<ory of the. II, 23 ; 
aooroes of the knowledge of it, 24 ; 
Csesar and Tacitus, their coincidence in 
describing the manners of the Gauls and 
Germans, ih., 25 ; state of land among 
the Gauls and Germans, 25; their do- 
mestic government, 26 et seq.; condi- 
tion oi their slaves, 27, 28 ; rage for 
gaming, — staking their liberty, 28 ; their 
moveable property, ib. ; succession, ib. ; 
women, ib.; resemblance between the 
people of Gaul, Germany. Spain, and 
Britain, 29 ; their general title of Ceiiig, 
ib. ; their ineurtions apon the Roman 
territories, ib. ; establishment within its 
limits, 30 ; irmption of the Goths and 
Huns, ib. ; of the different races of peo- 
ple to whom Europe was abandoned^ 
ib. ; difference of policy in the use of 
their conquests, 31 ; Goths, principles of 
their government, ib ; limitation of the 
power of their chiefs, ib. ; rules peculiar 
to each nation^ 32 ; advances of the feo- 
dal system to universal establishment, 
ib. ; origin of it, 33; grants for life by 
princes to their comites, and by them to 
* their freemen, ib., 34 ; causes of the ex- 
tension of these grants, 34 ; allodial pos- 
session of the Romans, ib. ; nature of it, 
ib. ; limited adoption of it by their con- 
querors, ib. J origin of hereditary feus, 
ib. ; of the chiefs and leaders under 
Charlemagne, their powers, deputes, &c., 
35; administration of justice under, ib. ; 
division of the people into freemen and 
slaves, ib. ; possession of the land under 
allodial title or beneficia, 36; descent 
of benefices to heirs, ib. ; establishment 
of hereditary fiefs, ib., 38; exemption 



FEUDAL,— continued. 

of church-lands from royal and secular 
jurisdiction, 37 ; usurpations of the 
French Nobles, ib. ; grants by them for 
military ser rices, &c., ib. ; laws of the 
fiefs, 3S ; admission of the Roman law 
by the invaders, ib. ; laws of Theodo- 
sius, — Justinian code, 39 ; state of juris* 
prudence in the northern provinces of 
France under the barbarians, ib., 40; 
corruption of the Latin, 40 ; oppression 
of the Romans by their conquerors, 41 ; 
causes of the substitution of the feudal 
for the allo<lial title to land, ib. ; revival 
of the Justinian code, 42 ; the Borharian 
codes, ib. 

History of the law in Britain, II, 42 ; 
foundation of the kingdom of the An- 
glo-Saxons, 43 ; division of the island 
between England and Scotland, 44; 
causes of the preservation of Saxon man- 
ners and language in Scotland, ib. ; 
laws and manners of the English ante- 
rior to William the conqueror, ib.; divi- 
sion of ranks among the Anglo-Saxons, 
45 : service due to the prince for their 
lands, ib. ; political constitution, 4(> ; 
division of the country into hundreds, 
ib. ; public officers, 47 ; thanes, ib. ; ad- 
ministration of justice, ib.; Norman con- 
quest, 48 ; establishment of the feudal 
system, 51. 

Progress of the system in Scotland, 
II, 51 ; origin of the Scots and Picts. 
ib.; wars with the Saxons, ib. ; con- 
quest of the country by the Scots, 52 ; 
introduction of the Saxon language and 
manners, ib.. 54 ; controversy as to the 
causes of this, ib., 55 ; laws of Malcolm 
II, 56; opinions as to their origin and 
authenticity, ib., 57, et seq. ; acknow- 
ledged by statute, 59 ; regiara majesta- 
tem, controversy as to its authenticity as^ 
an original work, 60 et seq-. Note ; con- 
jecture of the author as to this, 63 ; na- 
ture and effect of the feudal system, 118 
et seq. Sec Charter. Land. 

FIAR, his power of resigning or giving 
feftraent, II, 249. 

FIAT ut petitur, origin of the phrase in 
the deliverance on bills for signet letters, 

I, 239. 

FIEFS, origin of under the feudal system, 

II, 34; when they became hereditary, 
ib., 36, 33 ; forms of transmission aote* 



in- 



FIEFS,— continued* 
rior to, 65 et aeq. See Fiodu. Ui, 
Land. 

FIERI FACIAS, writ of, in Engm 
412, 414, et seq. ; what it attschei, Hi- 
execution of, 450, 453« 

FIRE and SWORD, letters of, 1, $ji 

FISHINGS, conveyance of in an oipri 
charter, II, 172,' 173; qniibolifc» 
sine ot^^ 196. 

FORFEITED esUtes, giftsof, I,2Ci 

FORFEITURE of recognition. II, ffi; 
under the original feu-contract, J92;»i 
di6cation of, in soccage and feo-boi&|; 
ib. See Poinding the GBonra iii 

RITANCV. 

FORMS, neglect of the history or prpi 
of, in Scottish systematic lawjer^l(l 
et seq.; the foundation of cananW, 
4 ; attention paid to the studjrof, iifif^ 
land, ib , 5 ; benefits of i^ 6; cms 
which have drawn attentioD totliefMif 
of, in Scotland, 14. 

FORTALICES, Towers, && wnfm 
of, in an original charter, II, 1(% iC; 
sasineoC 19& 

FOUR FORMS, letten of, I, iff eta^; 
inconsistency in style of, 276; ctop' 
on, 277; abolition of, 278; impniflO' 
ment on, 312. 



GARDENS and Orchyarda, coiivcjia«fl( 
in a charter, II, 174. 

GEAR, II, 531. 

GENERAL Charge, whether her •yl« 
inhibited on, I, 493. 

GIFTS of forfeited estates to »4w»J»' 
208. 

GIRTH, or sanctuary, privilege <!»*' 
et seq. 

GRACE, act of, liberatJonofpriwB**' 
debt Qiu I» 948. 



!£• 



INDEX, 



5R of a charter, description of, 
; of a disposition, 232 ; by sii- 
;o vassal^ 277* 

fVlS, payment of, by a tenant, 11, 



[TOUS Lease, II, 49*. 

KG, origin of the word, I, 287. 

D ANNUAL, II, 326. See Se- 

ES. 

• poinding of the, II, 892 et seq. 
IN 01 NO the Ground. 

^G Corn, poinding of, I, 44.1 ; 
r afiected by inhibition, 48 1 . 



H. 

teaninjr of the term in a moveable 
[, 5(), 57 ; effect of an omission of 
n, ib. 
parent, assignation of a tack by, 

conquest, definition of, I, 73. 
line, I, 73. 
lie, I, 73. 
provision, I, 7*. 
Uiilzie, I, 73. 

discussion of, and order of their 
:, I, 74, 75 ; renunciation of the 
in a moveable bond, 75 ; defini- 
discussion, ib. ; how to renew an 
on against heirs, 497, 498. 

lBLE bond, destination of, 
creditor dies before term of pay- 

[, 7b\ 

history of, II, 324 et 

2. See Securities. Analysis of the 

f an annualrent-right by Dallas, 

nalogy betwixt it and the wadset, 

lis style of the heritable bond, 

idvantages over the annualrent- 

ib.; tenure of annualrent-rights, 

sualties, 377; where debtor su- 

ib. ; statutory relief against casu- 

578. 

.. I ■ modern form of, 

3 of, II, 379; acknowledgment of 
n, ib. ; the personal bond, ib. ; 
tive clause, 380; obligement to 
nd procuratory of resignation, ib. ; 
)f warrandice, ib. ; obligement to 

L II. 



HERITABLE,— continued. 

enter creditor and his heirs, 381 ; assig- 
nation to writs and titles, ib. ; to mails 
and duties, ib.; clause of registration, 
precept of sasine, 382 ; engrossing clause 
of redemption in, ib. ; use oi^ the dispo- 
sition in security, 383 ; diligence presta- 
ble by a creditor in possession, ib. ; 
where he is interrupted, ib.; clause re- 
gulating the creditors accounting and 
possession, 384, Note ; searches of in- 
cumbrances, 384 ; takincf immediate in- 
feftment, 385. 

assiornation of, be- 
fore infeftment, II, 3S5 ; clauses of the 
assignment, ib. ; terms of it, 386; search- 
es of inhibitions, ib. ; intimation, effect 
in carrying annualrents, ib. ; advantage 
of taking infeftmcnt to exclude competi- 
tion, 337 ; where the security assigned 
a second time, ib. 

disposition and as- 



signation of, after infeftment, 1 1, 387 ; 
warrandice, ib. ; whether necessary to 
insert clause of redemption, 388 ; assig- 
nation to the unexecuted procuratory, 
ib. ; completing the disponee's right, ib.; 
new procuratories where former ones un- 
executed, ib. 3S9. 

discharge and re- 



nunciation of, II, 389. See Wadset. 
Whether a resignation ad reman, neces- 
sary, ib. ; registration, S90 ; danger of 
not recording, ib. 

creditor in possession, II, 



383; diligence prestable, accounting, 
ib. ; claus^ regulating it, 384, Note. See 
Preference. Poinding the Ground. 

— proprietor, II, 156, 23i. 

securities, effect of inhibi- 



tion against, I, 481 ; history of, II, 320 
et seq. See Securities. 

HERITABLE and MOVEABLE, distinc 
tion of property into, and origin of it, I, 
41 ; Sir Thomas Hope's distinction be- 
tween heritable and moveable bond, 42 ; 
destination of moveable bond secluding 
executors, 76 ; of heritable bond where 
creditor dies before term of payment, ib. 

HEREZELD, II, 175. 

HOLDINGS anterior to the fiefs, II, IO6, 
115; in feudal charters, 1 29 ; presump- 
tion of military holding, 145; ward- 
holding, forfeiture of recognition in, 
255 ; public and base ; 259^ 26l ; dou« 

4£ 



HOLDINGS,- continued. 

ble, 272 et seq. ; in a disposition, 29J 
in annualrent-rights, 376 ; military fc 
feitures in, 392 ; change of, for mone 
services, 3^3, 

HOLIDAYS, execution of diligence pr 
hibited on, I, 328, 329. 

HOLYROODHOUSE, Sanctuary of, 
333 et seq. 

HOMOLOGATION of a defective dee 
I, 142. 

HORN, putting to the, origin of, I, 25 
2.59, 294; form of the solemnity, 305, 

HORNIXG, Letters of, mode of obtaii 
ing, their date, days of charge, &c. 
£37 ; bills for, ib., 238, 239 ; signetin, 
execution of, denunciation and registri 
tion of, 241 ; institution of, for perfurn 
ance of facts, 270 ; object of the regist< 
of hornings, and inutility of it, 274 ; ; 
doption of the letters, in place of ti 
letters of four forms, 278. 

history of the style of the le 

ters, I, 280; origin of the practice of i 
suing letters, ib. ; brieves in Englan< 
281 ; disuse of, in Scotland, ib. ; causi 
of the difference between the executii 
writs of Scotland and England, ib. < 
seq.; coincidence of the French wit 
Scottish writs, 282; style of the homing 
and examination of its several parts^ 28 
et seq. ; styles or titles of the king, il 
284; origin of the term ' our lovites 
284, 285 ; of the address < to sheriffs i 
that part,' 286 ; where the ground of del 
is registered in books of Session or a d< 
cree, 2,8 7> 288 ; where a bill is necessarj 
288 ; on a sheriffs precept, 289 ; recital ( 
the ground of debt, ib. ; will^ 29O ; daj 
of charge, 292 ; against persons in Ork 
ney and Shetland, 293 ; persons abroac 
ib. ; warrant to poin(f, 294 ; signing th 
letters, 298 ; signeting, 299 ; executior 
ancient mode of, 30 J; analysis of th 
execution, 301 ; copy of charge, ib. ; re 
quisites of it, 302, 303; duty of th 
messenger, ib. ; place of execution^ 304 
time, 305 ; solemnity of denunciador 
ib. ; requisites of, 306, 307 ; time with 
in which it must be made, 308 ; regis 
tration of the horning, 309 ; omission t< 
do so within 1 5 days, ib. ; effect of de 
nundation, 3 1 0, 3 1 1 • See DiLiaiNCf. 



INDEX. 



HOR'^ING af^ainst maprigtrates refusing 
to aaeiflt in executing oiption, old prac- 
tice of, I, S«4. 
■ and poinding, combinntion of, 

in one letter, by act 1 66 1, I, 4'i6. 

■ . upon a tack to remove, II, 6*1 . 



HOUSES, &c. obligation on tenant tokeep 
and leave in repair, II, 497; repairs of 
burgh tenements, 505* 

HYPOTHECS, adoption of, the Roman 
doctrine i^, in Scotland, I, 460, 46 1 ; 
whether recognised in heritable riglitg, 
I Y, 4S0. 



I. 



ILLEGIBILITY in deeds, T, 146. 

IMPLIED Warrandice, effect of, 1,218; II, 
235 ; power of subsetting a tack, 486. 

INCARCERATION of debtors. I, S42 ; jail 
to be carried to, ib. ; booking prisoner, 
343. 

INCUMBRANCES, Marches of, II. 384, 
386. 

INDEFINITE Precept, sasine on, II. 272- 

INFEFTMENT a me, II. 259; de me, 
26 1. See Sasinb. Confirmation. Dou- 
ble in a disposition, 29 ^"^j of annualrent, 
history of, 322 et seq. 328, 342. See 
Annualr£Nt. Heritable Bond. 

INHIBITION, history and principles of, 
I, 459; recognition of the Roman 
hypothecs in France, ib. ; measures of 
the clergy engrafted on these hjrpothecs 
in security of their acquisitions, ib. 460 ; 
adoption of the same laws in Scotland, 
460 ; inhibition against encroachments 
on the jurisdictibn of the commissaries, 
461 ; of teinds, ib. ; nature of the Roman 
hypothecs, ib. ; proceedings upon them, 
462 ; inhibition during appellation from 
letters of cursing, ib. ; causes producing 
the inhibition in Scotland, ib. ; analogy of 
it with inhibition of teinds, 463 ; disuse 
of it against moveables, 464 ; origin of 
its present form, ib. ; practice of requir- 
ing special reasons for obtaining it, 467 ; 
abuse of the diligence, ib. 468 ; old form 
of execution, and publication of, 469; 



INHIBITION,-.continued. 

historical account of the stotiite-law as to 
the execution, publication, and effect of 
inhibition, 4f>9 et seq. ; considerntion of 
the form of the writ, and its executions, 
474 et seq. ; proliihition to contract 
debts, &c. 475 ; whetlier any penalty an- 
nexed to disobedience, ib. ; puWic prohi- 
bition, 476 ; effect as to prior obligations, 
477 ; reduction ex capite inhibitionis, 
ib. ; care necessary in preparing the let- 
ters — personal execution — copy for ser- 
vice, &c. 478 ; execution against the 
lieges, ib. ; edictal execution where par- 
ty forth of the kingdom, 477, 479 ; re- 
gistration of the letters, 480 ; time for, 
and where to be made, ib., 481 ; import 
of the formalities, and effect of the inhi- 
bition, 481; effect against growing corn, 
ib. ; against heritable securities, ib., 482 ; 
against the lands, 48 1 ; effect of errors in 
the warrant for execution, 482 ; against 
deeds in implement of prior obligation, ib. 
483; against subsequent acquisitions, 483 
et seq. ; where these acquisitions in a shire 
where inhibition not registered, 484 ; ef- 
fect of the death of the person inhibited, 
ib. ; how far heirs affected, ib. ; effect of 
inhibition upon a depending action after- 
wards submitted, 485; omission in the 
execution as to copy for market-cross, 
486; whether omission suppliable by 
marginal note, ib.; period from which 
the inhibition takes effect, ib., 487; 
obligation on inhibiter to assign to a cre- 
ditor, where inhibiter has other debts pos- 
terior to his inhibition, ib. ^ omission to 
mention a solemnity in the execution, 
488 ; effect of a deed reduced ex capite 
inhibitionis, ib. ; cases as to the omission 
of solemnities in the execution, ib., 489 ; 
recal of inhibition, 489 ; whether a sum- 
mons must be executed before inhibi- 
tion, upon it, 490 ; error in attestation of 
registration, ib. ; where conclusions of 
<lepending action general, 49 1 ; whether 
a bond of corroboration secured by the 
inhibition where another inhibition has 
intervened, ib. ; omission to publish at 
debtor's domicile, 402 ; whether may be 
stopped on the ground of solvency, 
ib. ; ordinary domicile and occasional 
residence, 493; whether may be pub- 
lished anew in a different shire after the 
40 days, ib. ; execution at head burgh 
of debtor's ordinaty dwelling-house 
where forth of the kingdom, 494 ; where 
debtor abroad and no dwelling-house. 



INHIBITION,— continued. 

495 ; what is affected by the inhibition 
and what excluded, ib. ; inhibition upog 
a hominsj. 496; whether any effect » 
gainst granting tacks, 497 ; recal of in. 
hibitions upon debts before term of pay. 
ment, ib. ; how to renew the inhibitian 
against heirs, ib. ; mode of dischaigmjf 
or purging the inhibition, 499. 

INITIALS, subscription by, I, 136. 

INSTRUMENT of sasine, II, 180; of re- 
signation propriis manibus, 1?25, Note; 
of requisition by a wadsetter, S60;(/ 
premonition by a reverser for redeaptiaD 
of lands, 36S et seq.; of ejection, ftn 
of, 539, Note ; of possession by an ^ 
jector, ib. 

INSTRUMENTARY Witnesses, reqin. 
sites of, I, 130; who may be, U?, 
148. 

INTEREST on money, history of dieoti* 
gin and progress of the practice of tilu 
ing» 1* * et seq. See Usuhv. l^rogiM 
of the law as to taking interest in Sot* 
land, S5 ; distinction between usorj and 
interest, S6. 

in heritable bonds, teniuflf 



payment of, II, 379. 

of witnesses to deeds, whe- 



ther an objection, I, 1 48. 

INTERLINEATIONS in deeds, efatA 
I, 143. 

INTIMATION of assignations, indedl 
requisite of, I, 181 ; whether itwtf* 
essential part of the conveyanoi^ IIS; 
modem practice, 196; use ofialii 
tion, ib. ; ancient form of, 197 ; 
form and analysis of it, ib. ; by vfaonto 
be made, ib. ; where sevmi ooim i^ 
bendi, ib.; personal indmadfln, 100; 
where party cannot be found, ik; km 
of making it, ib. ; reading the iflJOB** 
tion, 201 ; where debtor abroidt OOt; 
edictal intimation, ib.; sepantteMliBV. 
to factors, &c., 203 ; intim.itiao toMMi 
poration or trading company, 9ib;lr^\; 
using diligence, ib. ; effect of c^^P 
lents as against the debtor or thira fi^ 
ties, ib. ; practice in Engbnd, ifai 

ofabondofrelieCItlffi 



formof, 174. 



of a tranilatJor^ I^Slli 



INDEX. 



N of nn assip^ation and 
• a cautioner, I, 231, 

— of an assignation of a re- 

— of a requisition by a 
II, 35S et scq. See Wad- 



l 



— of a premonition by a re- 
S62 et seq. 

-- of an assignation to an he- 
I, II, .886. 

— preference of tacks by, II, 



of tack, whether incurred 
g without power, 11, 483; 
c legal assignation by mar- 
clause of, in a tack, 497 ; de- 
ib. ; purging, ib. ; where ir- 
lied or conventional, 498; in 
right to purge at the bar, 
lary removing of tenant on, 
• must be actually due, 569. ; 
' possession, or neglect to la- 
45. 

or forfeiture of lease in Eng- 
59. See Ejectment. 

. II, 487. 



J. 



It, I, 318, 319; tolbooth, ib. 

WARRANT for repairs on 
nentSy II, 505. 

prohibited by their laws, I, 
non-observance of the law 
ers, ib. ; eflTect of the usury 
wing the commerce of money 
inds, 13 ; their extortion, ib. ; 
against themj ib., 14. 

Caution in a suspension, I, 
i inadmissible, 382; oath of 
383 ; disposition omnium bo- 



ON ACT, I, 279. 

[, exclusion of, as to tacks in 
n, to secure against forfeiture 
not transmissible, II, 484. 

^ENIENS, application of the 
>nal rights to land, 11^ 31 6. 



K. 



KAIN, II,2S6; payment of, by a tenant, 
495. 

KAMES, Lord, character of as an author, 
II, 16. 

KINDLY TENANTS and Rentallers, ori- 
gin of, and nature of their rights, II, 
478, 481. 

KING'S KEYS, $90. 

KNAVESHIPS, II, 170. 



LABOURING a farm, removing against 
tenant failing in, II, 545. 

LAND, the property of, how considered 
by the ancient barbarous nations, II, 25 
et seq. ; allodial possession, 34 ; allodial 
and beneficiary possession distinguished, 
36; why allodial possession converted 
into feudal, 41. See Feudal Law. 

— -— forms of transmission of, anterior 
to fiefs, II, 65; remains of ancient Ro- 
man conveyancing, ib. ; contract of sale, 
ib. ; forms of their transactions and a- 
greements, 66; registers, 67; donation 
to a church, 69 ; mode of subscription, 
70 ; vendition of a house, ib. ; form of 
resignation, 7 1 ; testing, ib. ; possession, 
' ib. ; changes on these forms after the con- 
quest of Gaul by the Franks, ib. ; styles 
of Marculfus, 7i et seq. ; form of grants 
to the church, 74, Note; confirmation 
of these grants by successors, 76 ; grants 
to private men, ib. ; confirmations, ib. ; 
transactions of private persons, symbols 
of resignation, &c. 78, 79 ; analysis of 
the form of resignation, 80 et seq.; 
principle of these forms, 82 ; form of a 
disposition of an area within burgh, 
ib. ; effect of the progress of the feudal 
system on the freedom of alienation, 84; 
forms in taking possession, 87 ; use of 
symbolical possession, 88, 89> 92 ; na- 
tural possession, ib. ; symbols used, ib. ; 
instruments of delivery of symbols, 90, 
91 ; analogy with the present symbols, 
ib. 92; forms posterior to Marculfus, 
94; prefaces or exordiums, 95 ; causes 
of the variety of forms in the dark ages, 



LAND, — continuefl. 
P*< ; changes by the progress of the feud- 
al system, 99 ; symbols of tradition. 100 ; 
proofs of the observance of the Roman 
law, 1 02 ; Saxon deeds and instrumentit, 
k 103 et seq.; symbols of delivery, 106; 
horns, ib. ; bokeland and folkland, 107 ; 
completion of transmission, ib. ; mode of 
subscription, 108; form of their charters, 
109, Note; analogy between their book- 
lands and the allodial lands, 111; forms 
of transmission afler the Conquest, 112; 
progress of the feudal system, 113; re- 
straints upon alienation, 114; adoption 
of the feudal charter, ib. ; progress of 
the forms in Scotland from Malcolm 
Canmore, ib. et seq. 

transmission of, under the feudal 

system, II, II9 et seq. See Chakter. 
i)ASiNE. Disposition. 

voluntary s^unties upon, II, 320 



et seq. See Securities. 

LANGUAGE of Deeds, II, 40, 151 ; Law 

Latin, ib. 

LAW, common, foundation of, II, 17. 
——- feudal, history of, II, 23 et seq. 
Latin, source of, II, 40, 15 L 

LAWFUL DAYS, execution of diligence 
must be on, I, 328, 329 ; holidays, ib. 

LAWYERS, mode of education of the old 
Scottish, II, 9. 

LEASE. See Tack. 

LETTERS, of cursing, I, 100, 101 ; a- 

bolition of, 269. 
of supplement for edictal inti^ 

mation of an assignation, I, ^2, 

conform, I, 238. 

of four forms, I, 266 et seq., 



276, 277. 



of fire and sword, I, 274. 

of homing, I, 237, 240, 270, 

278 ; style of, 280 et seq« 

origin of the practice of is. 



suing letters, I, 280. 

signet, 1, 283 ct se^., 298, 299.' 

of open doors, I, 443 et seq. 



453. 



— of arrestment, I, 449* 

— of inhibition, I, 459* 

— of regress, II, 334. 

— of poinding the groundl, IJ^ 



of ejection^ 11, 542. 



• . 




INDEX- 



LETTRES, Royaux, in France, I, 280; 
d'Etat, cle Grace, de Justice, 281; de Ca- 
chet, analogy betwixt and the Scottish 
horning, 282. 

LIBERATION' of prisoners for debt, I, 
54G ; old fprm of^ ib. ; letters of relaxa- 
tion, ib. ; dispenuition with, 347 ; con- 
sents to liberation, ib. ; present mode of, 
S48 ; on the act of grace, ib* ; origin of 
the rule that debtor must maintain him- 
self, ib., 349 ; hardship on burghs in 
maintaining indigent debtors, 349 ; act 
1 696, or act of grace^ ib. ; practice on 
it, 350 ; intimation of the application, 
ib. ; quantum of aliment^ ib. ; power of 
magistrates, ib. ; where debtor has funds, 
ib. ; whether may be incarcerated of new 
»n same caption, 351; arrestment of 
debtor by new creditors after intimation 
to the incarcerator, 3^2 ; law in England 
as to^ ib. See Bond of Presentation^ 
353. Suspension, 360. 

LIEN, real, II, 414. See Poinding the 
Ground. 

LIFERENT TACKS, II, 484; power of 
assigning, ib. ; privileges of, 489. 

LIMITATION of cautionary obligations 
by 1695, I, 81, 172, 173; how to 
secure against it, 174. See Caution- 

LOANS, mode of transacting in Scotland, 
and duties of the agenu, I, 67. 

LOCATION, contract of, in Roman law, 
II, 456. 

LOCK an4 GOWPEN, II, 171. 

LOMBARDS, tlieir settlement as mer- 
chants and bankers in England, I, 15 ; 
their usury and extortion, ib. ; their 
mode of lending money, ib. et seq. 

LOOSING ARRESTMENT, 1, 458. 

LOVITES, meaning of the term in exe- 
cutive writs, I, a84, 285. 



M. 



MAGISTRATES of a royal burgh, bonds 
by, I, 9.0. Sec Corporations, 



MAGISTRATES, homing against, for re- 
fusing to assist in execution of caption, 
I, 3-24 ; actions of damages against, 
3:28 ; responsibility for prisoners for 
debt, 343. 

MAILL, BLACK, II, 236. 

MAILLS and DUTIES, II, 235; assig- 
nation to, in a disposition, ib. ; in an he- 
ritable bond, 381. 

action of, the pro- 



per remedy a;^iiinst tenants by those in 
possession, 1 1 . tr> 1 ; distinction between 
decree of, and poinding the ground, 439. 

MANDATES, expiration of, on granter's 
death, re&son of, II, 228. 

MAN RENT, bonds of, II, 157. 

MANUMISSION of slaves, II, 465 

MARGINAL additions to deeds, authenti- 
cation of, I, 143 ; in notorial deeds, 158. 

MARRIAGE, legal assignation of tacks in 
wife's person by, II, 483; where not 
transmissible, 484 ; how to secure against 
forfeiture, ib. ; exclusion of jus mariti, 
ib. 

MEDITATIO FUG.E WARRANT, ar- 
resting debtor in jail on, I, 845. 

MESSENGERS the only executors of dili- 
gence in king's name, I, 286. See 
Horning, SOii et seq. Duty of, at ap- 
prehending on caption, 333; signal of 
deforcement, ib. ; cannot exact fees 
from debtor, 341 ; duty in executing a 
poinding, 429 et seq., 433, 437 ; power 
as to forcing doors, &c. in executing 
caption, 446. 

MESSUAGE, meaning of the term, II, 
137. 

MILITARY TENURES, forfeitures in, 
11^ 392 ; change of, for money services, 
sgs. See Feudal Law. Poinding the 
Ground. 

MILLS, thirlage to particular, II, I69; 
services, 17O; whether carried with the 
lands, 171 ; conveyance of; in an original 
charter, ib. ; symbols used in satine of, 
1 96. 



MINORS^ whether may be instnuneQli 
witnesses, I, 147 ; intimation of arequ 
sition by a wadsetter to^ II, S59; 4 
premonition by a reverser to, 364^ 

MINUTE*BOOK of register of aaam, 11 
211. 

MISSIVE-LETTER of pmentatioo, 1. 
359. 



MONOGRAMS, andent mode 
tion by, I, 126. 

MOTTO of Notaries, II, 189. 



MOVEABLE BOND, history of, 1, 1 et 
seq. 

MULTURES, II, 170; astrictcd, ib.;*?, 
ib. See Mills. 



N. 

NAMES and Designations of writen «f 
deeds, a requisite by act 159S, 1, 1^; 
of writer and witnesses by 1581,130; 
insertion of in the testing clim, 
141 ; of granter of an original duiter, 
II, 156. 

NARRATIVE of deeds, I, l6S;wcrf 
recitals in a progress, ib. ; of tbepn^ 
in a charter, II, U93. 

• of a bill of so^Ruifli, 

mode of stating it, I, 373. 

NEW TACK before expiiationcfoUA 
II, 500, 501. 

NOBLEMEN, subscription of, to Ml /; 

127. 

NOTARIES, their pracUce of bbdiiy 
parties on oath to subject tbemlolhi 
ecclesiastical courts, 1, 93 ; an6aitaak 
of execution and authenticatioQ rf Mi 
by, 107; clergymen acting 
1 53 ; statutory laws as to the execotiaB d 
deeds by, 155 et seq. ; form of latiilisi 
by, 158; whether clergymen may ictii^ 
159. 

a notary in intiiiiatiiig«i«' 



signation cannot act also as ^pncmtar, h 
199. 

attestation of SMine hj, «> 



der the feudal tyvten^ II, IBS. 



INDEX. • 



KOTARIES, duty of, in taking sasine, IlJOUTLAWRY in England against debtors 



184, 186, etseq. ; motto, 189; designa- 
tion of, in the doquet, 1.Q2 ; protocols of, 
uses of, 201, 202; disuse of, 204 ; cau- 
tioners for, 202. 

duty of, in a requisition by a 



wadsetter, II, 358 ; in premonition by a 
reverser, $63 et seq. 

KOTO RIAL execution of deeds by per- 
sons who cannot write, I, 155 ; act 117, 
James V, requiring subscription of one 
notary, ib. ; act 1579> c. 80, requiring 
subscription of two notaries before four 
witnesses, ib. 156; act 1681, requiring 
subscription of the witnesses, 1 57 ; form 
of execution, 158; marginal additions, 
ib. ; whether clergymen may act in such 
cases, 159. 

■ intimation of assignations, I, 

199. See Assignations. 

KOUVELLE DISSEISINE, assise of, II, 
511; nature of the remedy to possessors 
by, 513. See Removinq. Ejectment. 



O. 



DBLTGATION, meaning of, in Roman 
law, I, 10; in Scotland, 31; to infeft 
in a disposition, II, 298 ; personal, in 
heritable bond, 397 ; personal, without 
prejudice of real right, 3^8. 

OBLIGATIONS, extinction of, I, 212. 

OBLITERATIONS in deeds, I, 146. 

) MISSION of the penalty in a bond, I, 
60, 6] ; to fill up blanks in a deed, 66; 
of days of charge in clause of resignation, 
1(6; of clause of warrandice, IQS ; a£ 
registration and errors in formalities! 
of inhibitions, 470, 482, 486, 488, 
489. 



>PEN DOORS, letters of, I, 443 ; of the 
privilege of the debtor's dwelling-house 
as a protection, and cause of the loss of 
il^ ib.; derivation of the letters, 444; 
application for, 445 ; style of the letters, 
ib. ; where necessary, 446 ; whether in- 
foior judges may grant the letters, 
447. 

RKNEY and SHETLAND, days ofj 
cbarge against persons in, I, 293. 

Vol. U. 



PEOPLE, condition of the, under the bar- 
barians, II, 27 et seq. ; under the feudal 
system, 119; among the Romans, 457 ; 
rural and domestic slaves — freedmen, 
ib. ; among the northern nations, 458 ; 
voluntary slaves, ib. ; in England, 459; I 
in Scotland, 463 ; manumission of slaves, 
465. 

PERPETUAL LEASES, effect of, II, 
490, 491. 

PERSONAL bond, I, 1 et seq. .See Bond. 
- diligence, history of^ I, 2341 



et seq. See Diligence. 

' obligation in heritable bond. 



II, 379. 



• right, whether a sufficient 
title to execute a warning against ten- 1 
ants, II, 533* 

4F 



absconding from an action, I, 2 14 ; ana 
logy between the original process of, a- 
gainst debtors in England and Scotland, 
322. 

OYESSES, crying of, a requisite of denun- 
ciation, I, 307. 



P. 



PAGES of deeds, marking of the number, 
and subscription of, by I696, I, 134; 
mention of, in testing clause, 16*8. 

PARES CURI^, II, 119. 

PARLIAMENT, Act of. See Act. 

PASTURAGE, common, conveyance of, in 
a charter, II, 176. 

PENALTIES in old form of Scottish bond 
of double the principal, I, 32 ; ruinous 
consequences of this to the debtor, 33 ; 
restriction of, by the Court of Session, 
clause as to, in moveable bond, 58 ; dif- 
ference as to the quantum of, in the old 
forms of the bond, 59 ; adoption of a 
fiflh part as the practical penalty in 
money obligations, 60 ; equitable inter- 
position of the Court of Session in modi- 
lying, ib. ; effect of omission of the pe- 
nalty in a bond, ib., 61 ; uses of the 
clause as to penalty, 6 1 > what is tlie 
mark of forfeiture of, 63. 



PERSONAL righu to land, danger of, II, 
308; preference of, 314 et seq. 

PERTINENTS of land, conveyance of, in 
an original cliarter, II, 176. 

PETITORY RIGHT, II, 279- 

PHRASES of style in ancient deeds, ac- 
count of, I, 28, 29* et seq., l63 et seq. 
See Charter. 

PLACE of subscribing deeds, how far a 
solemnity of testing clause, I, 141 ; o« 
mission of, ib. ; of executing diligence, 
304 ; of denunciation, 305 ; protections 
from diligence by privilege of, :i3l ; 
sanctuary, ib. ; of presentment of debtor 
under bond of presentation, 354; for 
giving sasine, II, 199, 

PLE DGE of land, II, 32 1 . 

POINDING, history of, I, 385; several 
kinds of, ib. ; origin of the practice of 
seizing the debtor's goods, 386; pound* 
ing the goods, ib. ; oppression of the 
old system in England, 387 ; distinc- 
tion between the poinding of vassals 
and of debtors, ib.; poinding brevi 
manu, 388 ; statutory remedies, ib. et 
seq. ; poinding of cattle trespassing, 389 ; 
explanation of the doctrine of distresses, 
ib.; progress of this system in the 
burghs, 390 ; writs for poind or dis- 
tress, 392; brieves, ib.; in England, 
393; in Scotland, 394; advanUges of 
the process following the brieve, 3^8 ; 
causes of their continuance in Scotland 
afler the decline of the similar writ in 
England, 399 1 duty of the sheriff* in ex* 
ecuting, 401 ; mode of execution, ib.; 
progress of the English writs against 
moveables, 402 et seq. ; of the Scottish 
writs, and comparison with Uie English 
practice, 407 ; statute 36, 5. pari. James 
III, as to distreasQi against tenants for 
superiot^s debt, 411; extension of the 
brieve to land, where no moveables, 415; 
act 1491, as to jurisdiction and duty of 
sheriffs, and their fees, 417; devolution 
of their duty to sheriffs in thai part, 418, 
419; prohibition against poinding of 
horses, &c., labouring the ground, by 
J 509, 419; change of the brieves for 
letters under the signet and precepts, 
421 ; causes oi it, ib., 422; act 1537, 
instituting the Cdl^ of Justice, 423 ; 



INDEX. 



POINDING^^-ccmtinued. 

statutory regulations as to the inducia* of 
precepts, 424 ; practice after the institu- 
tion of Uie College of Justice, 4S5 ; in- 
stitution of letters of homing and poind- 
ing, 426 ; practice of poinding without a 
a charge, ib. ; remedy by 1669, 429 ; 
poinding on inferior precepts, ib. 

— •^— style of the warrant of, I, 
482 et seq. ; ceremony and mode of 
execution, 429 ; appretiation and sale 
of the goods, 430 ; completion, leaving 
schedule and copy letter with debtor, 
42^7 ; exceptions from poindable goods, 
'458 ; plough goods, and cattle in time of 
labour, ib.; where third party claims 
goods, 439 ; where goods poinded before 
claim, 4i() ; accounting for proceeds, 
441 ; mode of poinding growing corn, 
ib. ; where debtor offers payment or con- 
signation. 442 

- institution of, for civil debts. 



I, 270. Sec Diligence. 

- the GROUND, II, S92 ; in- 



vestigation into the origin and nature 
of debita fundi, ib. ; circumstances at- 
tending the original feu-contract, ib. ; 
forfeitures, rigid exaction of, in mi- 
litary tenures, ib. ; modification of, in 
feu or soccage tenures, ib. ; disuse of 
total forfeiture, 303; seizure of cattle 
and moveables, ib. ; conversion of mili- 
tary, tenures into money services, ib. ; re- 
medy for, by distress, ib. ; power of re- 
entry to ti'ic lands, ib. ; emphyteutic 
grants, S9+ ; condition of, ib. ; re-entry 
of granter on failure of tenant, ib. ; ef- 
fect of the change of military services for 
money, ib. ; acknowledgment of the do- 
minium directum et utile, ib.; tenant's 
right of disposal, 395; emphyteutic for- 
feiture where tenant failed to pay, ib. ; 
defence against it, where moveables on 
the land, ib. ; effects where forfeiture 
took place, ib. ; analogy of the emphy- 
teuaia or perpetual lease with iScot- 
tish feu-holding, 396; right of tenant 
under it, 397; nature of the feu- 
hold, 393 ; distress by superior of vas- 
sal's goods, 399 ; entry to the feu where 
no goods, ib. ; clauses irritant, 400 ; for- 
feiture after failure by vassal for two 
years, ib. ; limitation of poind or distress 
to three preceding years, ib. ; distinction 
between distress of a vassel and distress 
or poinding of a tenant, 401 ; principle 
of the distress against a feuar or vassal, 
ib.; poinding the ground, ib.; erroneous 



POINDING the GROUND,— continued, 
doctrine of Stair as to superior's personal 
remedy against intromitters, 402 ; supe- 
rior's preference by distress, 403 ; whe- 
ther he has any hypothec, 404 ; extent 
of his poinding, ib. ; whether limited as 
to quantum of arrear, ib. ; where feuar 
possesses himself and becomes bankrupt, 
405 ; distinction between common rent 
and feu-duty, ib. ; nature of a debitum 
fundi, ib. ; nature of the diliprence for 
making it effectual, 406 ; old practice of 
poinding tenants for debts of their lords, 
408; in England, 409 et seq.; tenants 
by lease or by infeflment, 411; whether 
superior has a preference for all arrears in 
question with creditors, 4 1 3 et seq ; de- 
bita fundi arising from securities, 414; 
real lien, nature of, ib ; security of rent- 
charge in England, 410'; real lien in 
Scotland, 4i7 ; how real lien kept up in 
the several securities, ib. ; foundation of 
creditors right to poind, 418, 419; 
question as to their preference with third 
parties, 419; right of debtor's creditors 
to object, 420. 

practice in, II, 

421 ; difficulties formerly experienced 
by superiors in obtaining execution, 422 ; 
aid by king's letters, 423 ; mode of ob- 
taining them, ib. ; construction and ef- 
fect of the diligence of poinding tlie 
ground by courts of law, and doctrine 
of writers concerning it, ib. ; executing 
within the lands, ib. ; power of creditor 
to poind any part of the lands, ib. ; pro- 
perty of third parties, ib., 42/) ; execu- 
tion after death of heritor on previous 
decree, 425 ; competition betwixt an- 
nualrenter without a poinding and an 
arrester, 426; whether tenant subject 
to poinding after such arrestment, 427 ; 
fluctuation of decisions, 428 ; competi- 
tion of annualrenter and heritor, 429 ; 
whether a landlord or creditor in pos- 
ssession entitled to the diligence, 480; 
remedy against third parties obstructing 
the diligence, 431 ; i)ersonal action a- 
gainst the heritor, ib. ; limitation of the 
diligence to the tenant's proper goods in 
burgal tenements, 433 ; in rural subjects, 
ib. et seq. ; competition of annualrenters 
with each other, 4.35 ; days allowed af- 
ter decree before poinding, 436 ; where 
creditor's right a burden in a disposition, 
ib. ; poinding for current term's rent, 
437 ; where it is payable at two terms, 
ib.; for arrears due by tenants, ib. et 



POINDING the GROUND,- 
seq. ; whether a personal action wbn 
goods removed, 439 ; distinctioa bat 
tween a decree of mails and duties and 
a poinding the ground, 439; wbetfier cre- 
ditor has any personal action against b< 
tromitters before his poinding, ibw; what 
they have interrupted the poindiii^ 
41-0 ; preference of heritable credilBr 
without decree or letters of poiodiiy tbe 
ground with arresters, ib. ; rules u lo 
extent of preference, 441 ; for arremof 
annualrent, ib., 442 ; difference betwai 
this diligence and poinding on pencnl 
debt, ^^"i ; subsistence of the mUgace 
during user's life, ib. ; power to pdnl 
for whole arrears where heritor in poi* 
session, ib. ; where possession by tenmti^ 
ib. ; extent of poinder's preference, iU,* 
examination of Lord Karnes's doctrine ai 
to the nature of the diligence, 445 et 
seq. 

r — style of the 

diligence of, II, 448 ; ancient form cC 
ib. ; progress of tbe changes on, 449, 
summons, 450; substance of the bM 
ib. ; calling the heritor and tenanta^ 
451 ; classification among petitory k- 
tions, ib. ; in intendment a dilifence 
ib. ; style where corns abstracted, iSi ; 
by superior for duties in his reddendum 
ib. ; decree, 453; letters, ib.; cautioo, 
ib. ; how to ascertain the rents, ib. ; cur. 
rent term, ib.; where action brouglit 
before tlie sheriff, 464 ; days alloved li^ 
ter decree before execution, ib. ; effect! 
attachable, ib. ; how the diligence tuf 
be defeated, 455. 

POSSESSION of land, symbolicil ni 
natural, II, 81, 88. See Sasiki. 

by an heritable creditoTi 11, 



383 ; diligence preatable— acooaotii^ 
ib. ; clause regulating it, 384, Nelfe: 

preference of tacki b]', lli 



488 ; of assignations to tacks^ 50& 
POSSESSORY RIGHT, II, 279. 



PRECEPT of dare constat, vkte ■ 
good title to pursue a remoyingt lU SA 

of removing and ^ediflifef 

the sheriff; II, 542, Note. 

of warning, origin 0^ 11, 511 



516; nature of it, 529; f<anB mdm^ 
lysis of it, 530, Note ; mode of aW- 
tion, 534 et seq. ; of remoring and ^ 
tion, 542, Note, See RsuoffMa 



INDEX. 



TS of inferior judges, daj^s of 
on, T, 257 ; homings on, ib. et 
19 ; act 1540 as to days of charge 

■• 

— • of sasine under the feudal 
IT, 131 ; sn an original charter, 
idefinite, 272 ; in a disposition, 
] heriuble bond, 382. 

ENCE of creditors with diligence, 

rule of, I, 102 ; of land-rights 

the establishment of public regis- 

, 262. See Sasine. Of resig- 

282 ; of personal rights to land, 

seq. ; of annualrent rights, 386, 

^ superior, 403, 404, et seq. See 

VG the Ground. Competition 

alrenter with arrester, 426 ; with 

429 ; of annualrenters with each 

135 ; of iieritable creditor with- 

ree, or poinding the ground with 

s, 440 ; of tacks by possession or 

on, 488 ; of assignation to tacks. 



BS of a charter, II, 141 ; of a 
ion, 232 ; of a wadset, 344. 

JITION by a revcrser to wnd- 
)r redemption of wadset, II, 362 ; 
tory of premonition, and consign- 
r making it, 363, See Wadset. 

[PTION of cautionary obligations 
'), I, 81 ; c.iulioners to which the 
lies, ib ; commencement of, 172 ; 
3f the at-t, 173; whether caution- 
renounce the benefit, 174; dili- 
eqiiisite to preserve the recourse, 
e Cautioneii. 
— — of removings, II, 549. 

TATION, bond of, nature of, I, 
ivm of it from Spottiswoode, ib. ; 
id place of presenting, 354 ; in- 
it of presentation, ib.; effect of 
diate execution of another cap- 
other impediment, 355 ; fault or 
nent by tnc prisoner or cautioner, 
kness, ib., ; penalty in the bond, 
irrant for summary diligence on 
id,. 356 ; proceeding at t:me and 
' presentment where bond fulfilled 
ited, 357 ; cautioners have no re- 
linst principal cautioners, 358 ; 
itled to tlie septennial limita- 
. ; missive- letters of presentation. 



PRISONER for debt, condition of, by old 
law, I, 312 ; where he surrendered, ib. ; 
where he was denounced, 313 ; incarcer- 
ation of, 342; booking in jail-books, 
343 ; arresting in jail, 344. See Cap- 
tion. Liberation. 

PRIVELEGED SUMMONS, II, 519- 

PROCURATOR, delivery of sasine to, ori- 
gin of the practice, II, 136 ; for resign- 
ing, old mode of constituting, 245 ; no- 
tary intimating assignation, cannot act as, 
199. 

PROCURATORY of resignation ad re- 
raanentiam, II, 223 et seq.; form of, 
226, Note ; in a disposition to superior. 
234 ; in favorem, old forms of, 245. 

for making a requisi- 



tion by a wadsetter, II, 358; of premo- 
nition and consignation by a reverser, 
363. 

PROGRESS of titles, II, 297. 

PROOF, ancient modes of, I, 121 ; of a 
lost sjisine, II, 208, 209. See Evi- 

DENCE. 

PROPERTY and superiority, consolidation 
of, II, 222, 223, 292. 

PROPRIIS MANIBUS, mode of giving 
sasine under the feudal system, II, 1 20 ; 
ceremony of sasine, 193 ; evidence of it, 
ib. ; signature of the granter, ib. ; re- 
signation, 225. 

PROROGATION of tock, II, 500 ; dis- 
tinction between it and a new lack, 501. 

PROTECTIONS from diligence, I, 329 ; 
royal, ib. ; abuse of, 330 ; remedies, ib. ; 
abolition of, 331 ; to bankrupts, ib. ; 
from privilege of sanctuary, ib. 

PROTOCOL of Notaries, II, 201, 202, 
204. 

PUBLIC BURDENS, whether landlord or 
tenant liable for, 11, 495, 496 ; stipula- 
tions as to, in tacks, ib. 

PUBLIC and BASE Infeftment, 11, 259, 
261, vi75. 

PUBLICATION of Inhibition, 1, 478, 479 



PUPILS cannot be {nstraiBiaitaiy wit 
nesses, I, 148« 

PURCHASER, completing title of, by le 
signation, II, 279» 28.5; oonfirmation 
294 ; power of, to challenge tacks, 491' 
See Resignation. Confibmation. Di8< 

POSITION. . 

PURGING an inhibition, I, 499; an iV 
ritancy in a tack, II, 497 ; in feu ri^ts, 
498. 



Q. 



QUiEQUIDEM of a charter, II, 888. 

QUIT CLAIM, meaning of the phrase, I, 
219- 

QUOT of testament, claim by fiishops for, 
on death of a cedent in an assignation 
before intimation, I, 185; remedy a-i 
gainst, ib. 



R. 



RANKING of creditors with diligence, an- 
cient nile of, I, 102. 

READING an assignation at intimating, I, 
201 ; of inhibition at execution, 488 ; of 
deeds before witnesses, whether requi« 
site, 150; of warrant at taking sasine, 1 1, 
183. 

REAL LIEN, 11,414. See Poinding the 

Ground. 

REASONS of suspension, mode of stating, 
I, 373. 

REBELLION, inquiry into the source ol 
the penalty of, being attached to the 
failure in payment of civil debts, I, 242 
et seq. ; the foundation of personal dilii 
gence, 273 ; distinction between real and 
civil rebellion, ib. ; abrogation of the 
consequences of, as to debtors, 279 ; 
analogy between the commission oC in 
England, and the Scottish caption, 323. 

RECOGNITION, forfeiture of, in ward- 
holdings, II, 255 et seq. 

REDDENDO of an original charter, II, 
160 ; of a charter by progress, 290. 



INDEX. 



EDEMPTION and RENUNCIATION, 
grant of, by it wadsetter on requisition, f I, 
S*>9 ; mode of using the order of redemp- 
tion by a reverser, S6\ ; premonition, 
8&i ; procuratory, 863 ; consignation, 
36s ; declarator, 366 ; mode of reinstat- 
ing reverser, 368 ; insertion of clause of, 
in a precept of sasine in heritable bond, 
3S^ ; whether this necessary in a disposi- 
tioD of the bond, 888. See Wadset. 

tEDUCTION ex capite inhibitionis, eflTect 
of, I, 4S8. 

tEGIAM MAJESTATEM, controversy 
as to its authenticity as an original work, 
IF, 60 et seq. 

lEGlSTER oe homings, object of iU in- 
stitution, I, 274; inutility of it, ib. 310 ; 
of inhibitions, 469, 479; of sasines, 
II, 206 et aeq.; of reversions, 338, 
851. 



lEGISTRATION, history of the clause 
of, I, 92 ; importance of the invention 
of public registers, ib.; ideas of the 
English and Scottish writers as to the 
derivation of the Scottish public re- 
gisters, ib. 93 ; origin of the regislra- 
tioo of personal deeds, ib.; distinc- 
tion between this and the registers esta- 
blished by statute, ib. ; ancient mode 
of executing deeds in tlie Saxon courts, 
94 ; effect of the Norman conquest upon 
the Saxon constitution, ib. ; statute-mer- 
chant in England, 95 ; analogy between 
the clause of registration and the warrant 
for confessing judgment in England, 96 ; 
analogy between the public, deeds in 
England, Scotland, and France in the 
15m century, 97; effect of the res- 
toration of James I, and the institution 
of the College of Justice, upon the an- 
cient laws and forms in Scotland, ib. 
98 ; influence of the ecclesiastical courts, 
9% ; consents to their jurisdiction, ib. 99 ; 
enfordng their sentences by letters of 
cursing, 100; letters of caption upon 
them, 101 ; practice of entering senten- 
ces in court-books, ib. ; mode of obtain- 
ing letters of cursing and caption, 102; 
old rule of preference of creditors with 
decreets, ib. ; derivation of the mandate 
which produced in England the warrant 
to confess, and in Scotland the clause of 
registration, 103; abuse of the process 
of excommunication, ib.; suppression of 



REGISTRATION,— continued. 

church judicatories at the Reformation, 
] 04 ; erection of commissariot jurisdic- 
tion, ib. 105; procedure on the warrant 
to confess judgment in England, on a 
deed containing a submission to a parti- 
cular judge in Scotland, ib. ; distinction 
between the registration for execution 
and for preservation, ib. 107 ; mode of 
authenticating copies of deeds executed 
by notaries, 107; introduction of man- 
dates consenting to registration, 108 ; 
form of registration in. the reign of James 
VI, 109; sealing of writs superseded 
where agreed to be registered, ib.; judi- 
cial registration, or before notary and wit- 
nesses, 110; gradual disuse of the solem- 
nities of registration. 111; dispensation 
with the personal presence of the procu- 
rator, ib. ; also of the judge, ib. ; form 
of registration, ib. ; Dallas of St. Mar- 
tin's clause of registration, 112; explana- 
tion and analysis of the mandate for re- 
gistration, ib. et seq. ; registering in the 
books of Council and Session, ib. ; in the 
books of inferior judges, 113; effect of 
registration, 114; diligence, and days of 
charge, ib. 115; where no days men- 
tioned in the clause, 116*; changes upon 
the mandate for registration since the 
16th century, ib. ; whether it confers 
jurisdiction in the judge, ib. ; effect of 
the granter or receiver's death before re- 
gistration, 117; action of registration, 
ib. ; effect of it, 118; statute of William 
and Mary as to registration after death, 
ib. ; mode of obtaining diligence by heirs 
or successors after death, ib. ; effect of a 
registered writing, 1 20 ; form of the 
clause of registration now in practice, 
lb. 

of homings, I, 274, 



309, 310. 



477. 



II, 164. 



Sasine. 



of inhibitions, I, 470, 
of an original charter, 
of sasine, 11,201. See 



■ of resignations ad re- 
manentiam by act I669, II, 228. 

— — — of reversions, II, 338, 



351. 

REGRESS, Letter of, II, 334. 

RELATIONS, whether proper witnesses 
to deeds, I| 148. 



RELAXATION and LIBERATIC 
ters of, I, 34f). 

RELIEF of cautioners by Roman 
77 ; limitation of their obligati 
1()95, c. 80, 173. 

, bond of, I, l5l ; ok 

1 62 ; modem form, 1 7 1 1 Note ; 
tion of, 172; form of intimatif 
See Cautioners. BoNn of Rel: 

RELOCATION, tacit, II, 641. 

REMOVING of tenants, discoo 
on, II, 509 ; ancient practice of 
removings for discovering laten 
ib. ; of warning and removii 
ejection brevi manu, 510; c 
the early rules as to remov 
England, ib. ; by the feudal loi 
introduction of the assise of 
disseisine, ib. ; practice in Eng 
this law, 511; similarity of 
in Scotland, ib. ; ancient practi 
burgh tenements, ib. ; remedy d 
ejected, 512 ; difference betwea 
cient mode of ejection in Sootl 
England, 513; condition of te 
the time of the reformation, i 
act 1 546 against resistance by tei 
their forcible ejection, 514; act 
39^ as to warnings, 515; analys 
act, ib. et seq. ; precepts for 1 
516; analogy betwixt redemj 
wadset and the warning to renM 
days of warning, ib. ; term of re 
ib. 517> et seq.; summons or pr 
removing — writs to be libelled- 
procedure in Court — defences — d 
ejection, 519 ; violent profits, ib 
before which the warning must b 
ib. 520 ; interpretation of the 
to this, ib. et seq. ; renuodil 
tenant, form of, 523, Notef;! 
making it, ib. et seq. ; advantage 
term of Whitsunday for remorinj 
present practice as to wamim 
warning 40 days before the Whi 
previous to the ish of the tn 
whether this consistent with the 
charges 40 days before Whitn 
remove at Martinmas or Candles 
act 1644 as to reading the wsi 
Sunday, 529; act fixing the 1 
Whitsunday at the 15th of Bfaj, 
under the act 1 555, J 



procedure as to, ib.; precept ofi 
ib. ; form and analysis of it, 530^ 
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REMOVING, « continued. 

days of warning ib. ; where more than 
one term of entry in the lease, ib. ; where 
tenant out of the kin^^dom, 531 ; sup- 
plement for warning, ib. ; warning sub- 
tenants and principal, 53a! ; title to warn, 
ib. f)3S ; whether a personal ri^ijht a 
sufficient title, 533 ; title of appnrent 
heir, ib. ; where tenant's right derived 
> finom user of the warning, ib. ; wliether 
precept of dare constat a good title, ib. ; 
authentication of the precept, 53^ ; exe- 
cution of it, ib ; copy for service — form 
of the execution, ib. ; analysis of the ex- 
ecution, ib. 535 ; summons of, ib. ; nar- 
rative— <Het, ib. ; ejection on decree, 
ib. ; whether a previous charge neccs- 
■ary, 536 ; distinction as to this where 
removing before the sheriff or Supreme 
Court, ib. ; horning on decree of remov- 
ing by Court of Session, ib. ; days ot 

. charge, 537 ; precept of ejection by the 
sheriff, 538 ; letters of ejection, ib. ; so- 
Icinnities at the execution, ib. ; instru- 
ment of ejection, 539* Note; instrument 
of possession by the ejector, ib. ; cases 
upon the act 1555, ib. ; whether warn- 
ing by ancestor available to successors 
after his death, ib. ; title of the user of a 
naming, ib. 

— — under the act of sederunt 



REMOVING,— continued. 

tenant finds caution, ib.; form of the 
cautioner's obligation, ib.. Note ; libel- 
ling on the act of sederunt, 548 ; advo- 
cation or suspension of a removing, ib. *, 
caution in, 5 1-9 ; clause to pay double 
rent under option to remove, ib. ; pre- 
scription of removing, ib. 

- in burgh subjects, II, 550; 



14th December 1756, II, 540; com- 
mentary upon the act, and analysis of it, 
ib. et seq. ; where there is a convention- 
al agreement to remove, ib, ; letters of 
lioming— ejection, ib. ; where there is 
tacit relocation, or a new agreement. 
541 ; mode of passing the horning, ib. ; 
mode of obtaining ejection on expiration 
of the days of charge, ib. ; form of a 
precept of removing and ejection by she- 
rifff 542, Note ; letters of ejection by the 
Court of Session, 5 42 ; objections by ten- 
. ant« how discussed, ib. ; where tenant has 
gkol become bound to remove without 
warning, ib. ; summons of removing 40 
days before Whitsunday, ib. ; recital of 
; it» 543 ; execution of the decreet, ib. ; 
. whether tenants, without tacks, removable 
.-1 under the act of sederunt, 544 ; efiect of 
. warning, or decreet of removing against 
. principal tacksman as to assignees and 
z iubtenants, ib. ; summary removing on 
^ $n irritancy, ib. ; where tenant one year 
^ :in arrear, or deserts or neglects to labour 
miKB possession, 545; arrear must be act- 
i* tr iially due^ 562 : caution to be observed 
' in actions in sueh cases, 547 ; where the 

Vol. II. 



description of burgesses - privileges, ib. ; 
ancient practice as to warnings to re- 
move, 551; form of execution of warn- 
ing by town-officers, ib. ; chalking the 
door, STi^ ; complaint or summons of re- 
moving, ib. ; warrant of ejection, form 
of, ib. ; title to remove, 5:y3; time and 
form of warning, ib. ; time of removing, 
ib. 

- or ejectment in England, II, 



553 et seq. See Ejectment. 
RENT, CHARGE, II, 323, 41 6. See Se- 

rUlllTIES. 

condition of payment of, in a tack, 

II, 494 ; effect of gratuitous lease or elu- 
sory rent, ib. ; grassums — victual-rent, 
ib. 

RENTALLEHS and Kindly Tenants, ori. 
gin of, and nature of their rights, II, 
47s et seq. ; delectus persons, 48 1 ; 
whether rcmoveable^ ib. 

RENTS, arrestment of, I, 454; assigna- 
tion to, in a disposition, 11,235; how 
rents used to be |>aid, 236 ; in an herit- 
able bond, 381 ; term's rent, 437 ; poind- 
ing the ground for, ib. ; where payable 
at two terms, ib. ; how ascertained in 
poinding tlie ground, 453. 

RENUNCIATION and Redemption, grant 
of, by a wadsetter on a requisition, II, 
35.9 ; where wadsetter co-operates, 368 ; 
style or form of, 370 ; mo<le of reinstat- 
ing the reverser, ib. See Wadset. 

and discharge of an 



heritable bond, 1 1, 389. 

' of a tack, II, 506. 

by tenant, form of the 



deed, II, 523, Note t ; mode of execut- 
ing it, ib. et seq. 

REPAIRS, obligation of tenanU as to, II, 
497 ; of burgh subjects, 505. 

REQUISITES of deeds. See Testing 
Clause. 

4G 



REQUISITION, clause of, in a wadset, II, 
348 et seq. ; history of the clause, ib. ; 
mode of using the power of, in a wadset, 
358 et seq. See Wadset. 

RESIGNATION, origin of the symbols 
of, II, 79 et seq., 81. 

_ ad remanentiam, nature 

of. If, S 1 5 ; old form of, ib. ; under 
the feudal system, S I () ; in England, 
217; nature of the English surrender, 
and analogy with the Scottish resigna- 
tion, ib. 218; old style of a resignation, 
2 ) 9, Note ; of a burgh resignation, ib. ; 
evidence of the resignation, 220 ; Craig's 
description of the ceremony, 22 1 ; dif- 
ference betwixt resignation and sasine, 
ib. ; effect of a simple renunciation, 223 ; 
distinction between resignation ad re- 
manentiam and in favorem, ib. ; roan- 
dates to resign, ib. ; statutes as to resign- 
ing by procuratory, 224 ; resignation 
propriis manibus, 225 ; requisites of it, 
ib. ; form of the instrument, ib.. Note ; 
form of a procuratory of resignation, 
226, Note ; registration of the resigna- 
tion, 227, 228 ; subsistence of procura- 
tories after granter's deatli by 1693, 
228 ; symbols to be used, 229 ; dispo- 
sition by vassal to superior, ib. ; conso- 
lidation of property and superiority by, 
4f92 ; reinstating the reverser in a wadset 
by, 368. See Disposition. 

in favorem, history of, II, 



240 ; ancient form of, ib. 241, Note ; dis- 
tinction between proper and improper in« 
vestiture, 241 ; where made by procura- 
tory, 243 ; abuses from the old practice of 
omitting the resignatory's name, 244 ; 
conditional resignations, ib.; modeof con* 
stituting procurators, 245 ; forms of an« 
cient procuratories, ib., 246, Note ; diii- 
pensation with their production after 40 
years, 247 ; where the superior could not 
accept nor vassal make resignation, ib. ; 
restraints upon alienation, 248 ct seq. ; 
completion of a disposition from superior 
to vassal by, 279 ; ceremony of resigna* 
tion, 280 ; efiect of it in divesting, ib. ; 
where superior refused a charter, 28 1 ; 
effect of resignation quoad the resigncr, 
ib. ; preference of resignations, 282 ; act 
1540 against receiving double resigna- 
tions, 284. 

Charter of, II, 285 ; form 



of, ib.. Note ; practical rules for preparing 
it, 287 ; analysis of the several parts of it, 
ib. ; dispositive clause, ib. ; qussquidem. 
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RESIGNATION,— continued. 

!?88; tenenda, reddendo, S9O; clause 

salvo jure cujuslibet et sui, 2[)1; sasine 

on the charter, ib. 
> distinction between, and 

confirmation, II, 259; effect of, before 

sasine, ib. 

and confirmation, charter 



of, II, £97, 298. 



RESTRAINTS upon alienation, II, 248, 
256, 258. 

REVERSION, clause of, in a wadset, his- 
tory of, II, 3H I ; bond of, 339 ; eiks to, 
fb.; registration of, 338, 351 ; convey- 
ance of a right of, 353, 355, 356 ; djs- 
chai^ of, 357; interpretation of, 3()1. 
See Wadset. 

ROMANS, form of their transactions and 
agreements, II, 66. See Testing 
Clause. Tack. 



& 



of poinded goods, I, 430. 

contract of^ among the Romans, II, 



65. 



SALMON FISHING, right to, how ac- 
quired, II, 173. 

SANCTUARY, origin of the privilege of, 
I, 331 ; abuse of, 332 ; in England, ib. 
333; Holyroodhouse, 333; jurisdiction 
of the bailie of, 334 ; booking of debtors 
in Abbey books, ib. ; who not protected, 
ifau; dwelling-house m England, 335. 

SASINE, ancient mode of giving, in Eng- 
land and Scotland, II, 130, 131 ; sasine 
OK, 138 ; precept of, under the feudal sys- 
tem, 131, 135; in an original charter, 
]6l ; origin of the practice of giving sa- 
•ifie to a procurator, 1 36 ; first notice of 
avmbols in an instrument of, 1 38. 

■ I M ceremony of, II, 178 ; persons en- 

gaged in it,ib. 179; instrument of, 180; 
Invocation, ib.; description of the act, 
181 ; recital of the warrant, 1S2 ; read- 
ing it, 183; insertion of the precept 
and testing clause, ib. ; delivery of sasine, 
184, 185; time, 186; witnesses, ib.; 
doqueti 187; motto, 189; statutory re- 
quiaites of the instrument, I90 et seq. 

propiiia manibus, origin of, II, 



SASINE,— continued. 

120; ceremony of, 193; extending the 
instrument, 1 94 ; evidence of the infefl- 
ment, ib. ; signature of the grantor, 1 95. 
. — ^ symbols used in infeflments, II, 
196; for lands — mills— fishings -i- ferries, 
ib. ; offices— jurisdictions, 197 ; general 
rules as to symbols, ib. ; precept must 
be specific, 1 98 ; whether want of sym- 
bols suppliable, ib. ; in questions with 
granter or third parties, ib. 

place for taking, II, 199; con- 

tiguous lands, ib. ; where, though con- 
tiguous, they have different charters, ib. ; 
where not contiguous, but in one chart- 
er, ib. ; where discontiguous, or requiring 
distinct symbols, ib.; clause of union, 
ib. 

registration of, II, 201 



inser- 
tion in the protocols of notaries, ib. ; act 
1469 requiring the registration of rever- 
sions, ib. ; act 1 540 as to sasine on Chan- 
cery precepts, 202 ; statutes as to the au- 
thentication of protocols, ib. et seq. ; ex- 
tracts from, 203 ; cause of the disuse of 
protocols, 204 ; of the alterations on the 
law, ib. ; sasines on precepts from the 
Chancery to be given by sherifF-clerks, 
ib. ; engrossing on register of king's se- 
cretary by 1599 and I6OO, 205; act 
1617 establishing the register of sa- 
sines, 206 ; analysis of the act, ib. et 
seq. ; general and particular register, 
207 ; transmission of county registers 
to general register, ib.; engrossing the 
dec^, ib. ; difference between the re- 
gistration of sasine and a deed with a 
clause of registration, 208 ; effect of the 
statute, ib. ; preference, ib. ; effect of an 
extract, ib. ; proving a recorded sasine 
where it has l>een lost, ib. 209 ; where it 
has been unrecorded, ib. ; effect in ques- 
tions with granter or third parties, ib. 
210; act l672 appointing a minute-book, 
211; abuse of it, ib. ; statutes as to mi- 
nute-book, 2 1 2 ; act as to preference fWmi 
registration, 213 ; act as to effect of not 
recording, ib. ; act of sederunt as to 
practice of omitting part of notary's do- 
quet, 2 1 4. 

on indefinite precepts, II, 272. 



See Confirmation. 

preference of, by priority of re- 



gistration, by 1693, II, 275; of saaines 
a me, not confirmed, ib. 

upon a wadset, II, 352 ; engross- 



ing burdens in, 353. 

' precept of. See PRECflrr. 



SAXONS, mode of executin/ar basiiWHii 
their courts, I, 94 ; effect of the Nonvi 
conquest upon their constitution, ib. ; tldr 
deeds and instruments, II, 103 ; diTM 
of lands among, 457* See FcuotAL Lit. 
L\ND. Tack. 

SCHEDULE of poinding, I, 437. 

SEALING of deeds, purpose of, 1, 109; »i 
perseded by registration, ib. 1 30 ; mam 
mode of authentication of deeds by mA, 
123 ; inconvenience of the practice^ i:. 
derivation of it in Scotland, 124; pnof 
where seal questioned, ib. ; forgrmscf 

125; remedies, 126. Seel^ESTiNeCuni' 

. 

SEARCHES of Incuinbrancea, II, 814, 
386* 

SECURITIES, voluntary, upon land, 1» 
tory of, II, 320 ; of land as the suljeetcf 
commerce, ib. ; old mode of jM^ 
land, 32 1 ; purchases of grouod-NBl, 
322 ; rent services by tenants, ib. ; arin 
of these rente, ib. ; species of these dndi 
in Scotland, 324; introdnction of them- 
fef^ment of annualrent, ib. ; graond-fli' 
nual • top-annual — feu-annual, 326; o- 
bligations of the holders of these r^gte^ 
ib. ; idea of the purchase of aniraafaco^ 
328 ; clause of redemption, 329; histay 
of the wadset, II, 329 ; old form of, 331; 
reverser and wadsetter, ib. ; libcnl i*Vi 
pretation of a reversion, 332 ; qiplicitioB 
of the produce of the land, ib. ^ hMmgd 
the reverser, 333 ; of reverser's sapow, 
ib.; letter of regress, 334 ; progressoflhs 
chuiges on wadset-rights, ib. ; tads d 
wadset*lands within the value, cfc! 
of, by 1449, c \9, ib. ; separate dedfof 
reversion, 335; wadset byabsokttdbi 
position and separate letter of leiMHD, 
ib. ; conveying reversions in tnnt, ib. ; 
evils of, ib.; remedy by 14^ ih.; §^ 
cured against singular suocesnr^ ii; 
embarrassing effects to revenen fiw the 
fluctuation of the value of moDcy,3l(; 
taillied money, SS7 ; frauds sgnitaB. 
gular suocessorsy ib.; register of mm* 
sions established, 338 ; bonds of itvoh 
sion, 339; eiks, ib.; proper andaqp^ 
per wadset ib.; abuse of the iattw, ii; 
restriction of, to the ordinary aonualmi^ 
340; term of redemption, ib; Ibni ' 
the deed by eontinc^ 342 ; ad ISifm 
to annualrtnt rigiitSb iK ; danse if » 
qokition, ib^ ; uattriosa p&tdmifi^ 
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[TIES,— continued. 
reT9, ib. 343; statutory remedies, 
change of annualrent rights for the 
)le bond^ 344. See Wadset. Hb- 
:«K Bond. 

TY for debt by Ucks, II, 503. 

JNT, Acts oT. See Act or Sede- 



jNIAL Limitation of cautionary 
ions, I, 81, 172; commencement 
t; nature of, 173 ; whether caution- 
r renounce it, 1 74 ; how to secure 
: it, ib.; whether cautioners in bonds 
entalion entitled to it, 358 ; whe- 
lutioner in a suspension, 383. 

5TRATI0N, analogy between the 
estment and the process of, I, 452. 

£S by tenant under a tack, II, 
services used and wont, effect of 
ligation to perform, ib. ; mill-serv- 
70. 



SLAVES,— continued. 

among the Romans, 457 ; rural and do- 
mestic, ib. ; among the northern nations, 
458 ; among the Saxons, 459 ; in Scot- 
land, 463 ; manumission of, 465. 

SOCCAGE, services under the tenure, II, 
322; forfeitures, 323. 

SOCIETIES or Corporations, bonds by, 
I, 83. See Corporations. 

SOLEMNITIES of the old form of re- 
gistration, 1, 111. 

of deeds by act 1540 as 



SUBINFEUDATIONS under, the fta 
system, II, 253 et seq. See CoNriiu 



S, Court of. 
:e. 



See College or 



T, poinding the ground before, II, 



*FS tn that part, meaning of the 
s to, in executive writs, 1, 286 ; o- 
>f the execution of poinding by, 

»I9. 

— in England and Scotland, their 

ction in executing the old brieves 

ress, I, 396 et seq., 400, 417* 

' LETTERS, mode of passing, II, 
', seq. ; examination of the style 
I et seq. ; signing and signeting of, 
99 ; account of the king's signet, 
suspension, 389. See Horning. 

INGE, &c. 

; COMBAT, proof by, I, 121 ; 
ions, ib. 

Sir J., character of, as a writer, 
his treatise de Verborum Signifi- 
I, ib. 

I, condition of, under thebarba- 
If, 27; voluntary, 28 et seq.; 
I, under the Angio-SaxonS) 4d; 



to subscription of parties and witnesses, 
I, 126, 147; by 1579, 128; by 1593, 
129; by I68I, 130; date of deeds, 132; 
1696, as to mode of writing, 134; de- 
cisions as to, 135 etseq. See Testing 
Clause, Registration. 

of intimation of assigna- 



tions, I, 201. See Assignation. 

of execution of diligence. 



I, 301 et seq., 805 et seq.; in executing 
caption, S3B, S39. 

— of warning to remove, IT, 



534; of ejection, 538; of warning and 
ejection in burgh subjects, 551 et seq. 

of sasine, II, 178. Sec 



Sasine. At making a requisition by a 
wadsetter, 358 et seq. ; in using an or- 
der of redemption, 363 et seq. 

SPUNGING HOUSES in EngUnd, I, 
340 et seq. 

STAFF and BATON, symbols of, in resig- 
nations, II, 216, 217» 229. 

STAMP, as a requisite of deeds, I, 134; 
mention of, in testing clause, 135. 

STATUTE MERCHANT of England, I, 
95; introduction of, in Scotland, 253 ; ex- 
tension of it in England to all debtors, 
256. 

STATUTES. See Act of Paruambnt. 

STATUTORY Solemnities of deeds. See 
Testing Clause. 

STYLE, benefit of the study of the prin- 
ciples and progress of the words oif, I, 
283, 284. 

and titles, King's, in writib Ii S83, 



^•4. 



TION. 

SUBSCRIPTION of deeds, ancient mc 
of, by sign of the cross, 1, 122 ; reqois 
of, by 1540, 126; by letters or fand) 
names, ib. ; by surnames, ib. 127; 
witnesses by 1540, 127 ; of parties m 
witnesses by 1579, 138 ; act I68I as ^ 
1 30 ; subscription of last page by w 
nesses by I696, 134; by initials, J3i 
effect of devices to make a party su 
scribe, 137; mode of subscription 1 
witnesses, 150, 151 ; effect of a princijp 
adding ' witness' Co his name, 150 ; su 
scription of deeds by persons who cii 
not write, 155; act of James V reqoi 
ing subscnption by a notary, ibu; i 
1579, c. 80, requiring subscription 
two notaries before four witnesses, i 
156; act 1681, requiring also ^ubacri 
tion of witnesses, 1 57 ; mode of, amot 
the Romans, II, 70; among the SaxOl 
108. See Testing Clause. 

SUBSETTING, power of, in tacks, 1 
486; where it is implied, ibw 

SUBTACK, nature of, II, 506. SeetA^j 

SUBTENANTS, destination of tack I 
meaning of. If, 486; warning toremov 
532; effect of warning the princip 
merely, ib. 

SUCCESSION to a tack, II, 507. 

SUKEN, II, 170. See Mills. 

SUMMARY removing of tenants oo an i 
ritancy, II, 544. 1^ Rexoting. 

SUMMONS of poinding the ground, I 
450 ; of removing, 535 ; under the act < 
sederunt 1 756, 542 et seq., 548 ; in buq 
subjects, 552. 

SUNDAY, executioQ of diligeaee prolliii 
ed on, I, 328, 329* 

SUPERIOR, and Vassal, under thd Av 
dal system, II, 119 et seq.; domMii 
directum and dominium utile, 147; iN 
signation ad remanentiam, 215 et ieq. 
disposition by vassal to superior, fSO 
restraints upon alienation without eec 
sent of, 256, %5B; diflkokiei ki ofeCiJi 
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&UPERIOR,-continucd. 

ing entry from. StSS ; entry of appnsers 
by 1469, 269; purchasers entering as 
apprisers, ib. ; disposition by superior 
to vassal, 276 ; charges against superiors 
by 1 748, 300 ; effects of the act, ib. ; 
entry-money, S02 ; suspension of the 
charge, ib. ; tender of the entry-money 
before caption, 303 ; defects of the act, 
ib. ; charter after a charge, 304 ; power 
ofsuperior to insert conditions, ib. ; rules 
for superior's agent, ib. ; preference of 
superior for feu-duties, 403, 404. See 
Poinding the Ground. 

SUPERIORITY, consoh'dation of, with 
the property, II, 222, 223, 292 ; casual- 
ty of recognition, 255; entry-money, 
802, 

SUPPLEMENT, Letters of, for edictal in- 
timation of an assignation, I, 202. 

.1 ■ for warning to remove, 

II, 531. 

SURNAMES, origin of, and ancient mode 
of subscription by, I, 126; restricted to 
noblemen; 127; subscription by, ib, 

SURRENDER of lands in England, ana- 
logy betwixt, and the Scottish resigna^ 
. tiun, II, 217* 

SUSPENSION, history of the, I, 360 ; o- 
rigin of the distinction between the courts 
of law and of equity in England, 36 1 ; 
redress in equity in Scotland, ib. ; Col- 
lege of Justice, 362; analogy between 
the suspension and sist, and tlie bill 
and injunction, in England, ib. ; origin 
of the application in Scotland for re- 
dress in equity, 364; principle of the 
suspension, and of the style of it, ib. ; 
inexpediency of stopping execution, 365 ; 
security by taking bail, ib. ; account of 
the several acts of parliament and sede- 
runt regulating the forms of proceeding 
as to the sisting, passing, and expeding of 
bills of suspension, and the caution to be 
found, &c.. ib. et seq. 371- 

— - duty of the agent in pre- 

paring bill of, and the information re- 
quisite, 372 ; several parts of the bill, 
and mode of stating the narrative and 
reasons of suspension, &c. 373; pro- 
cedure in sisting or refusing the bill, 
ib. 374 ; intimation of sist, 374 ; duty 
pf the agent for the charger, 375 ; pre- 



SUSPENSION,-^ontinucd. 

paring answers, ib. ; act of sederunt 2d 
June 1675 discharging written plead- 
ings, ib. ; nonobservance of it, ib. ; cer- 
tificate of refusal, 376 ; passing of con- 
sent, or refusing bill, ib. ; time for find- 
ing caution, ib. ; bond of caution, ib. ; 
form and analysis of it, 377 ; attestation 
of it, il). ; responsibility of the clerk to 
the bills, 378 *, where cautioner refused, 
or none offered, ib. ; where cautioner ac- 
cepted, ib. ; warrant for the letters, 379 ; 
second bill, ib. ; suspension of decrees in 
foro, ib. ; refusal during session, ib. ; pe- 
tition to the Court, ib. ; passing the bill 
and signeting the letters, 380. 

style of the letters, and a- 



nalysis of it, I, 380 et seq.; date of the 
letters, S82 ; duty of charger's agent as 
to expeding the letters, ib. ; where debt- 
or in prison, ib. ; where bill passed on 
consignation, 383 ; on juratory caution, 
ib. ; endurance of the cautioner's obliga- 
tion, ib. 
— .^— — of a removing, II, 548. 

— of charge against superior. 



11, 302. 

SYMBOLICAL possession of land, form 
of, in Roman law, II, 87 ; in Scotland, 
88 ; use of it, ib. ; symbols used, 89 
et seq. ; instruments of, 91 ; ^od and 
baton, 94; symbols used by the Saxons, 
106 ; in infeftments, 196, 197 ; in resig- 
nations, 216, 217, 229 ; in infeilment of 
annualrent, 3/4. See Sasins. 



T. 



TACIT RELOCATION, II, 641- 

TACK, history of, II, 456; Roman con- 
tract of location, ib. ; of the ancient 
labourers of the ground, 457 et seq.; 
condition of the people among the Ro- 
mans^ 457; rural and domestic slaves, 
ib. ; frcedmen, ib. ; under the northern 
nations, 458 ; among the Saxons, 459 ; 
division of lands into bockland and folk- 
land, outland and inland, ib. ; distinction 
of ranks, 460 ; villains and bondsmen — 
ceorls, ib. ; degrees of slavery, ib. ; their 
occupation, ib. 46 1 ; effects of the con- 
quest in increasing the number of slaves, 
461 ; on the tenures of land, 462; on 
the paj'ment o£ rent, 463 ; condition of 
the people of Scotland at the accession of 



TACK,— <»ntinuecL 

Malcolm Canmore, ib. ; villaint or pre 
dial slaves, 464 ; transmission of) ukj 
husbandmen, 465 ; relaxation of pcfionj 
bondage, ib. ; manumission of slavo^ 
ib. ; effects of it, ib. 466 ; indokna 
of the people, 466 ; proposal by FleCdicr 
of Saltoun to re-establish the andcBt 
bondage, ib. ; gradual improvenent if 
the condition of the people, 467 ; deedi 
producing it, ib. ; origin of tbt tack 
or lease, ib. ; nature of tenant's rifjk 
under the Normans, 469 ; definidao 
of a lease in England, ib. ; for Boli* 
tary services, ib. ; difference from a free- 
hold, ib. ; lease by deed poll, 470; &- 
use of, ib. ; by contract or indenture 
ib. ; parts and nature of the En^^ 
lease, 471 ; effects of it, ib. ; goes to exe- 
cutors, 472 ; statutory protection of (be 
tenant's right, 473 ; difference of it from 
Scottish lease, ib. ; introduction of the 
lease in Scotland, 474 ; condition of the 
tacksmen, ib. ; uncertainty o^ their rigfat% 
ib. ; act 1 449 securing^ them against ni- 
gular successors, 475 ; resemblance cf 
the ancient tack to the charter, ib. ; » 
sine in, ib. ; its dependence on gnmto^ 
right, 476; effect of forfeitures Bgami 
granter on it, ib. ; statutory remedy bj 
securing possession till next terai, 477 ; 
oppression of tenants for personal debti 
of the proprietors, ib. ; tlieir liability n- 
stricted to the current mail by 14(^ 
478 ; mode of attaching it, ib.; reolal- 
lers and kindly tenants^ ib. ; origin o( 
and nature of their rights, 479; rigfatto 
keep possession where the lamb aoM, 
480 ; delectus personae, 481 ; whetfacr 
removable, ib. 

old style of, by Dallas, II, 481 ; 

destination, ib. ; strict construction o( 
482 ; delectus personae, ib. ; goes to 
heirs, ib. ; difference in this from Eog« 
lish lease, ib. ; transference by minisgc^ 
483; power of assigning, ib.; where is- 
signees not mentioned, ib. ; whether as- 
signation in such case infers fbiintoic^ 
484 ; effect of the legal assignadoo of nch 
tack by marriage, and how to pRfSOt 
forfeiture where tack not transmtaabk 
ib. ; exclusion of jus mariu, ib. ; pov9 
of assigning in long leases, ib. ; m ife- 
rent-tacks, ib. ; to a man and his hm 
485; whether adjudgeable by credibA 
ib. ; where assignees excluded, ib. ; potor 
to subset where this exclusion, 486; s* 
duaion of aaaigneea without landtarfi 



fNDEX. 



TACK,— continued. 

consent, ib. ; destination to subtenants, 
Sb. ; power of subsetting, ib. ; where im- 
plied, ib. ; where tack simply to heirs, 
487 ; where to heirs and subtenents, ib. 

I clauses of, analysis of, II, 487 ; de- 

scription of the subject, ib. ; commence- 
ment and duration, ib. ; term of entry, 
ib. ; where bygone, ib. ; where not spe- 
cified, 488 ; preference of tacks by pos- 
•estion or intimation, ib. ; endurance, ib. ; 
liferent-tacks, 489; period of nineteen 
years, reason of, ib. ; for perpetuity, 490 ; 
effect against heirs and singular success- 
ors, ib.; import of clause empowering 
purchaser to challenge tacks without in- 
ferring warrandice against disponer, 491 ; 
effect against adjudgers, 492; how to 
secure tenant against adjudgers, ib. ; 
whether any limitation of endurance, 
492, 493; clause of warrandice, 493; 
obligations on tenant, 494 ; rent, ib. ; 
effect of gratuitous lease or elusory rent, 
Sb. ; grassums, ib. ; victual-rent, ib. ; 
kain, 495 ; services used and wont, re- 
striction to those specially enumerated, 
ib. ; public burdens, who liable for, ib. 
496 ; how to regulate payment o^, 496 ; 
astriction, ib. ; obligation to keep and 
leave houses, && in repair, ib. ; clause 
irritant on arrear for two years, ib. ; de- 
clarator, — purging, ib. ; distinction as to 
right of purging where irritancy implied 
or conventional, ib. 498 ; defence against 
it, 498 ; definition of the legal irritancy, 
499 ; competency of a removing on con- 
ventional irritancy without declarator, 
ib. ; caution or removal after one year's 
arrear, ib. ; obligation to remove, ibu 

practical observations as to, II, 



TACK, — continued. 

• renunciation of, II, 50G« 

— — subset off II, 506 ; nature of it, 
507 ; regulated by the rules as to princi- 
pal tack, ib. 

succession to, II, 507 ; vesting of. 



in heirs, ib. ; how attached, ib. ; assign- 
ment by apparent heir, ib. 

Back, to a reverser, in improper 



wadset, II, 339. 
■ . See Rehovino. 



500 ; titles of the granters, ib. ; proroga- 
tions, ib. ; distinction between a proroga- 
tion and a new tack^ ib. 501 ; how to 
secure a wife in tack at husband's death, 
ib. 502; tacks as securities for debt, 
50i, 503 ; extension of the act 1449 by 
analogy to all rural subjects, ib. ; tacks 
of entailed estates, ib. ; of estates under 
tenantry, 504; of dwelling-houses and 
subjects within burgh, ib. ; their effects 
against singular successors, ib. ; security 
of tenants by the warrandice, 505 ; re- 
pairs of burgh subjects, authority to 
make them, ib. ; jedges, ib. 
■ assignation or conyeyance of, II, 

505 ; of assignable tacks, precautions 
requisite in arranging, ib.; assignation 
by apparent heir, 507* 

Vol.. II. 



TACKS, effect of inhibition against grant- 
i"gj I» 497 ; exception of, from warran« 
dice in a disposition, II, 299 ; from war- 
randice in a wadset, 345 ; assignation of, 
in a wadset, ib. ; proviso that this shall 
not infer approbation of them, ib. See 
Tacks, II, 49 1 • 

TALLIED Money, II, 337. 

TEINDS, inhibition of, I, 46l. 

TENANT, responsibility of, under a poind- 
ing the ground, II, 437. 

Kindly, II, 478 et seq. 

■ obligations on, in a tack, II, 

494 et seq. 

— Definition of the term in Eng- 
land, II, 55S* See Ejectment. Re- 
moving. 

TENENDUM in ah original charter, II, 
159; in a charter by progress, s?90. 

TENURES anterior to fiefs, II, IO6, 115 ; 
in charters under the feudal system, 1 29, 
^145; in annualrent rights, 376; milita- 
ry, forfeitures in, 392 ; change of, for 
money services, SQS, See Land. Feu- 
dal Law. 

TERM of payments, short, used in a move- 
able bond, I, 57 ; effect of horning rais- 
ed before, but not executed till after, 290. 
of entry, use of, in a disposition, II, 



237; in a tack, 487; where omitted, 

488. 

■■■■ ■ of endurance of tacks, II, 488 et 



seq. 



of removing, origin of, 1 1, 5 1 6 ; be- 
fore what term the warning must be 
made, 520 ; act fixing the term of Whit- 
sunday at the 15th of May, 529. See 
Removing. 

TERM'S RENT, II, 437 ; PoindiDg the 

4H 



TERM'S RENT,— continued. 

ground for, ib.; where payable at two 
terms, ib. 

TESTAMENT, daim by bishqps for qoot 
of, I, 185. 

TESTING CLAUSE, commentaiy on the,* 
I, 121; ancient modes of proof by ordeal, 
single combat, &c ib. ; practice of the 
parties appearing in court, and executing 
their agreement, ib. ; advantsge of the 
proof by writing, 122; effects of the art 
of writing being confined to the clergy, 
ib. ; ancient mode of supplying the want 
of subscription, ib. ; subscription by sign 
of the cross, ib. ; authentication of deeds 
by seals, 123 ; derivation of the practice, 
ib. ; inconveniendes resulting from it, ib. ; 
insertion of the witnesses at the end of 
the instrument, 124; metho^ (^ proving 
the authenticity where seal question^j 
ib. ; statute for authenticating seals, ib. ; 
authentication of deeds by sesls after the 
Norman conquest in England, 1 25 ; sujb- 
scription of witnesses required in the 
reign of Henry VIII, ib.; practice in 
Scotland, ib. ; forgeries of seMS, ib. 1 26 ; 
statute 1540 requiring actual subscrip- 
tion, ib. ; practice of subscribing by let- 
ters or fanciful names, ib. ; origin dT sur- 
names, ib. ; subscription by surname a* 
lone, 127 ; restriction of this privilege to 
noblemen, ib. ; subscription of the par^ 
ties and witnesses enjoined by 1540, ib.; 
inaccuracy of Lord Karnes in quoting 
this act, ib. ; looseness of the practice 
following it, 128 ; remedy by statute 
1579« ib. ; defects in this act, 129; 
correctness of the prior act 1540, ib. ; 
bad effects of the act 1579»ib.; act 1593, 
requiring the writers names and designa- 
tions in deeds, ib. ; practice of permitting 
equivalents, ib. ; effect oi the act dispens- 
ing with sealing of writs agreed to be re- 
gistered, 130; act I68I dedarinff sub* 
scribing witnesses only to be prcmtive, 
ib. ; requisite by this act of the writer 
and witnesses designations, ib. ; old prac- 
tice as to authentication of deeds in Eng- 
land, ib. ; statute of Charles II requiring 
signing and sealing, 131 ; causes of the 
want of witnesses to deeds in England, 
and the checks against fraud, ib. ; diecks 
against fraud in Scotland, 132; date of 
deeds, ib. ; whether a statutoiy solemni* 
ty, ib. ; practice of inserting date^ 133 ; 
effect of the want of a date, ib.; andent 
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XariNG CLAUSE, 

ttdlli d^tHBHcriMl« dMd*, ib. ; 
of writing than I7 1696. 134 
iwhiW of* ttgaip, ib. ; itHnp-actt, 1 S5 ; 
Wot'aalfaiiiglii tMtiBff dauM thrt tha 
dsid ii ivritteB on a itamp, ib. 
, detiinanB olTectiiiK tbe ■olemni- 

tiea of, I, 135 et se(|. ; MWCiTptiMt by 
initials, iSfi; asgisting ibewbaoipdonby 
katlinff the hand, &c. iS? ; want at the 
Christian name, ib. ; wmt of the wordi, 
" I have subscribed,' ftc, ib.; omtMlon 
to mention number of ptgHi iSS ; te- 

3uiaile of stnmp. ib. ; rfritert name and 
esignation,ib,; where teatingdaoaa writ- 
ten by a diffmni hzmd, ik; ' "'" '" 
design the .iitjertor, ib. ; iedi 
■ -ptmt, ISd ; flactitstion of dedriem ■« to 
^^^■ta^writCT'a luaav and teig- 

^SrMbia^^w^4l ; I'aniiainn af, warrcM- 
' W M )lli fa i ilt| «, te.witneuea nonaaaiid 

DWlyia ti a ff i j ifab 14Vy . „ 

• * *jCd q chag, l«; ao tbegtiC Btioii of 
UMCJinld idcHDafH^ 149 ; iiiti rliDeatioB ■> 
Jh. l#l t ' apod* of tiling ap laMiiig 
dtam wbMn-tennd paitica, m,; 
' h,^; rihct of ««Mina and alter 
'ia<*aiq.i il W t an ilh n a, 146; on 
'«ri%hhgaiiri)rttapagei,I47i blnlu, 
'ib.i dinger af tiSog vp after tabaerlp- 

^^r i|Mlnim«W w7 w kneaaea, I, 147; 

' 'WH MM pi!0|wi' paraDBi^ So- 1 agSOTBndi 
'VftnetBea^ 10^ ; Tiunon, ib. ; wneltiei pn* 
[rils adminible, 148; relations, lb.; wo- 
men, ib. ; intereit in the witnest, ib. ; 
famaua witncBaes, ib. ; whether must 
know tbe parties, 1 49 ; absence of party 
at witnetses subscribin^r, ib. ; importance 
of proper witneasea, ib. ; inexpedience of 
relationa, ib. ; subscription of tbe wit- 
nesaes, 150; whether should hear the 
deed read over, lb. ; eSecta of their nib- 
•Cription aa witneues where interested in 
the deed, ib. ; efiect of b principal party 
adding the word ' witness' to hia name, 
ib. ; witneiaes to deeds by Roman Catho- 
lics, ib. ; repetition of subscription where 
witnesses attest several subscriptions at 
different times, 151; subscription of wit- 
neaaes to deeds by a community "^ ntmi- 
ber of people, ib. ; inapplication of the 
act I68I to foreign writings, ib.; lub- 
acrlpdoB of deeds blank in name oJT cre- 
ditor and recelTer, ib. ; fVauda from tiiis 
practice, ISS ; remedy 1}y 1696, c ?5,ib. 



TESTING CLAUSE. 

Ezflcutioa of (laeds by paraooa who 
cnnMwrit^I, l5Si diaaerMion m the 
pgngia ai of the act of wiitii^, and the 
benefits derived by the dergj finm its 
being diiefly conftied lotbem, 15S, 154; 
sta to t u r y Uwa fcr execution of deads by 
persons who eumat writ^ ] A3 ; act of 
James V reqniiing anbacriptiaa by « no 
tary, ib. ; practice of leading tbe par^' 
hand, ib. ; act tSTft c 80, requiring 
■ubseription and aealing, or if party could 
not wnts, two notariea before fimr wit- 
nesaca, ib. IS6 ; mranii^ of the eitpres- 
■ion ■ deeds of importancB* in this act, 
136; mode of executing deeds by the act. 
1<7; act 16s I requiring aubaa^tiun of 
the witnnaaa. ib. ; reqitiaitaa by tbe act, 
ib. 158; authentication of marginal ad- 
ditions in such cases, ib. 159; cause of 
the party's JnabtliQr to aign to bo men* 
tiotied, 1 59 ; knowledge of tbe party by 
the notaries, ib. ; in vkat caaea AsEgy* 
men may now act as notaries, ib. See 



TITLES,- 

aet.II;«68; nrfoMiiBi of, I9 
berit^U bond, WI i oUigtfi) 
▼er daem, ib. ; eo^^aliiy titk 
neo «■ Bsi Iwritabls b«ii4 sag. 

TOLBOOTH, I, 319. 

TOP-ANNUAL, JI, SS6. 



TRANSCRIPTION ofd 
I, IS*; lom«r, nndei 



THIRLAOE, or Asbfolian, origin of, II, 
169; null-aarviee% ira; cftai«rnflD»- 
veyance of miUs^ 171 ; clans* sf, in s 
tadt,4g6. 

TICKET, or Bond, Scottirii ftm wt, 1, 45. 

I^JOS;ftv 

lari^ 

ing, 309 ; tat executing caption, 
for produdng debtor nncler bond of pre- 
sentadon, 3S4; ibr taking sasine, II, 
186; for removing tenants, 580, !^SS. 
See Rbhdvinq. 

TITLE to execute a warning to remove, 
II, 5S3 ; in burgh subjects, 553, 

TITLES and Style, King's, in writs, I, 
ass, 284. 

' ■ and Writs, asngnation to, in a dis- 
pontion, IT, S38 ; where they contain o- 
ther lands, SSp ; in an heriuble bond, 
38t. 
■ completing, on a dispositimi, 11, 

S79 ; resignation in favorrm, ib. ; chart- 
er, 385 ; consolidation, £92 ; confirma- 
tion, 894; completing dispcmer's titles 
after a conveyance, S 1 6 ; narratives or 
recitals of, in a charter, 203 ; pregrea»of, 
«97. 

■of m mii- 



•d^eJ 
1696^ 



TBANSLATK») «tf noMrigi^ 
OovlBaat.af tb« Cng|uh«iidS 
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